Before the

Administrative Hearing Commission

State of Missouri

MISSOURI REAL ESTATE COMMISSION,
)



)



Petitioner,
)




)


vs.

)

No. 09-0426 RE



)

VISION REALTY AND INVESTMENT
)

GROUP, INC.,

)




)

and


)




)

WAYNE ARNOLD BROWN,
)




)



Respondents.
)

ORDER GRANTING SUMMARY DECISION IN PART


Vision Realty and Investment Group, Inc. (“Vision Realty”) and Wayne Arnold Brown (together “Respondents”) are subject to discipline for failing to remit money that belonged to another.  We grant the motion for summary decision filed by the Missouri Real Estate Commission (“the MREC”) on this charge.  Respondents dispute whether they falsely promised to return the money.  We deny summary decision on this charge.


We grant summary decision to Respondents as to any other conduct “which constitutes untrustworthy, improper or fraudulent business dealings, demonstrates bad faith or 
incompetence, misconduct, or gross negligence”
 because there was no “other” conduct at issue in this case.
Procedure


On March 26, 2009, the MREC filed a complaint seeking to discipline Respondents.  On May 20, 2009, we served Brown with a copy of the complaint and our notice of complaint/notice of hearing by certified mail.  On September 15, 2009, we ordered the MREC to show that both Respondents had been properly served in this case.  On October 8, 2009, the MREC filed a response to our order, showing that Brown was the registered agent for Vision Realty.  Therefore, the company was served when Brown was served.  

Neither Respondent filed an answer.  On August 11, 2009, the MREC filed a motion for summary decision.  Our Regulation 1 CSR 15-3.446(5) provides that we may decide this case without a hearing if the MREC establishes facts that (a) Respondents do not dispute and (b) entitle the MREC to a favorable decision. 


We gave Respondents until August 21, 2009, to respond to the motion, but they did not respond.  Therefore, the following facts are undisputed.

Findings of Fact

1. Vision Realty is licensed by the MREC as a real estate corporation.  Vision Realty’s license is, and was at all relevant times, current and active.
2. Brown holds a real estate broker-officer license issued by the MREC.  Brown’s license is and has been current and active at all relevant times.
3. By Settlement Agreement effective October 7, 2006, Brown’s license was suspended for one year, with the suspension stayed, followed by a period of probation of three years, which was completed on or about October 6, 2009.
4. Brown serves, and at all relevant times served, as the broker for Vision Realty. 
5. On or about May 12, 2005, Respondents were the selling brokers in the sale of 4117 Sheridan Meadows Drive, Florissant, Missouri, 63034, at the closing of this transaction at Bankers and Lenders Title, LLC (“Bankers”). 
6. Based upon the commission agreed to by the parties to the sale, Vision Realty was entitled to receive $11,130 in commission from the sale proceeds.
7. Upon closing, Bankers issued its check, dated May 12, 2005, in the amount of $11,130 to Vision Realty, and mailed it to Vision Realty that same day. 
8. On or about May 12, 2005, someone contacted Bankers by telephone, after the check had been placed in the mail, claiming an immediate need for the commission funds and requesting that Bankers wire the finds directly to Vision Realty’s account.
9. Bankers told the person who called that the funds had already been mailed.  Bankers was assured that if the funds were wired, the already-sent check for $11,130 would be returned upon its arrival.
10. On May 13, 2005, Bankers wired $11,130 to the account of Vision Realty at U.S. Bank, N.A., in Jackson, Missouri. 
11. The check was endorsed and deposited into Vision Realty’s bank account, resulting in duplicative payment to Vision Realty – $11,130 more than Vision Realty was entitled to receive.
12. As a result of Respondents’ refusal to satisfy repeated demands from Bankers for the return of the duplicate funds, Bankers filed suit against Respondents in the City of St. Louis Circuit Court.
13. On October 4, 2006, Bankers obtained Judgment in Default against Respondents, the total amount set at $12,215.
14. To date, this judgment remains unsatisfied, without any payment having been paid.
Conclusions of Law 


We have jurisdiction to hear the complaint.
  The MREC has the burden of proving that Respondents have committed an act for which the law allows discipline.
  Because a corporation acts only through its agents, its agent’s acts are the corporation’s acts.
  Brown’s conduct is also Vision Realty’s conduct.  We may infer the requisite mental state from the conduct of the licensee “in light of all surrounding circumstances.”
  

The MREC argues that there is cause for discipline under § 339.100:

2.  The commission may cause a complaint to be filed with the administrative hearing commission as provided by the provisions of chapter 621, RSMo, against any person or entity licensed under this chapter or any licensee who has failed to renew or has surrendered his or her individual or entity license for any one or any combination of the following acts:

*   *   *

(2) Making substantial misrepresentations or false promises or suppression, concealment or omission of material facts in the conduct of his or her business or pursuing a flagrant and

continued course of misrepresentation through agents, salespersons, advertising or otherwise in any transaction;

(3) Failing within a reasonable time to account for or to remit any moneys, valuable documents or other property, coming into his or her possession, which belongs to others;

*   *   *
(16) Committing any act which would otherwise be grounds for the commission to refuse to issue a license under section 339.040;

*   *   *
(19) Any other conduct which constitutes untrustworthy, improper or fraudulent business dealings, demonstrates bad faith or incompetence, misconduct, or gross negligence[.]
I.  Misrepresentation – Subdivision (2)


A misrepresentation is a falsehood or untruth made with the intent and purpose of deceit.
  The MREC argues that Brown promised that the check for $11,130 would be returned to Bankers upon receipt after the commission funds were wired to Vision’s account, but that Brown endorsed and deposited the check funds into Vision’s account.  In Brown’s response to the MREC’s request for admissions, he denied this.  He stated that his employee endorsed the check with his name and deposited it.  He stated that he was not in town at the time and that the signature on the check does not match his signature.  The MREC failed to prove undisputed facts that authorize discipline under §339.100.2(2) for making misrepresentations or false promises.
II.  Failing to Remit Money – Subdivision (3)


Regardless of whether Brown made the representations about the money, Respondents failed within a reasonable time to remit a substantial sum of money that came into their possession that in fact rightfully belongs to Bankers.  Brown states that he has offered to return the money in small increments, but he has not done so.  There is cause to discipline Respondents under § 339.100.2(3).
III.  Cause to Refuse Licensure – Subdivision (16)

Section 339.040.1 states:

Licenses shall be granted only to persons who present, and corporations, associations, or partnerships whose officers, associates, or partners present, satisfactory proof to the commission that they:

(1) Are persons of good moral character; and

(2) Bear a good reputation for honesty, integrity, and fair dealing; and

(3) Are competent to transact the business of a broker or salesperson in such a manner as to safeguard the interest of the public.

A.  Good Moral Character


Good moral character is honesty, fairness, and respect for the law and the rights of others.
  Failure to remit the money alone does not show a lack of good moral character.  The MREC failed to prove undisputed facts that authorize discipline under §339.100.2(16) for lack of good moral character.
B.  Reputation

Reputation is the “consensus view of many people[.]”
  Reputation is not a person’s actions; it is “the general opinion . . . held of a person by those in the community in which such person resides[.]”
  The MREC offered no evidence on either Brown’s or Vision Realty’s reputation.  The MREC failed to prove undisputed facts that authorize discipline under §339.100.2(16) for failure to have a good reputation.
C.  Competent to Transact Business


Competent is defined as “having requisite or adequate ability or qualities[.]”
  One instance of failing to remit money in these circumstances does not prove that Respondents lack competence.  The MREC failed to prove undisputed facts that authorize discipline under §339.100.2(16) for lack of competence.
IV.  Other Conduct – Subdivision (19)


The MREC argues that Respondents are subject to discipline under § 339.100.2(19) for “any other conduct which constitutes untrustworthy, improper or fraudulent business dealings or demonstrates bad faith or gross incompetence[.]”  The adjective “other” means “not the same : DIFFERENT, any [other] man would  have done better[.]”
  Therefore, subdivision (19) refers to conduct different than referred to in the remaining subdivisions of the statute.


We have found that the conduct at issue is cause for discipline under § 339.100.2(3).  There is no “other” conduct.  Therefore, we find no cause for discipline under § 339.100.2(19).

Summary

There is cause for discipline under § 339.100.2(3).  We grant the motion for summary decision to the MREC as to this subdivision.  We deny the motion for summary decision as to 
§ 339.100.2(2) and (16).  There is no cause for discipline under § 339.100.2(19), and we grant summary decision to Respondents as to this subdivision.

The MREC shall inform us by December 18, 2009, whether it will proceed on the remaining allegations.  If necessary, we will reset the hearing by separate notice.


SO ORDERED on December 10, 2009.



________________________________



JOHN J. KOPP



Commissioner
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