Before the
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State of Missouri

STATE BOARD OF NURSING,
)



)



Petitioner,
)




)


vs.

)

No. 03-0262 BN




)

SHARON R. BROOKS,
)




)



Respondent.
)

DECISION


We find cause to discipline Sharon R. Brooks’ registered professional nurse license because she was convicted of a crime an essential element of which is dishonesty and a crime involving moral turpitude.

Procedure


On February 24, 2003, the State Board of Nursing (Board) filed a complaint alleging that there is cause to discipline Brooks’ license.  On August 5, 2003, the Board filed a motion for summary determination and suggestions in support.  Pursuant to § 536.073.3,
 our Regulation 

1 CSR 15-3.440(3)(B) provides that we may decide this case without a hearing if the Board establishes facts that (a) Brooks does not dispute and (b) entitle the Board to a favorable decision.  ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993).


We gave Brooks until August 26, 2003, to respond to the motion, but she did not respond.  Therefore, we find the following facts as established by the Board.

Findings of Fact

1. Brooks is licensed by the Board as a registered professional nurse, License No. RN2000146940, and was licensed by the Board as a licensed practical nurse, License No. PN035259. 
  On or about April 30, 1991, Brooks allowed her practical nursing license to lapse.  Her registered professional nursing license is, and was at all relevant times, current and active.

2. On July 31, 2000, in the 3rd Judicial Circuit of Madison County, Illinois, Brooks was found guilty of:  (1) unlawful restraint, a Class 4 felony, Case No. 97-CF-1825; (2) obstructing justice, a Class 4 felony, Case No. 97-CF-2466; and (3) endangering the life or health of a child, a Class A misdemeanor, Case No. 97-CF-2466.

Conclusions of Law 


We have jurisdiction to hear the Board’s complaint.  Section 621.045.  The Board has the burden of proving that Brooks has committed an act for which the law allows discipline.  Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).


The Board argues that there is cause to discipline Brooks’ license under § 335.066.2(2), which authorizes discipline if:


(2) The person has been finally adjudicated and found guilty, or entered a plea of guilty or nolo contendere, in a criminal prosecution pursuant to the laws of any state or of the United 

States, for any offense reasonably related to the qualifications, functions or duties of any profession licensed or regulated pursuant to sections 335.011 to 335.096, for any offense an essential element of which is fraud, dishonesty or an act of violence, or for any offense involving moral turpitude, whether or not sentence is imposed[.]

An essential element is one that must be proven for a conviction in every case.  State ex rel. Atkins v. Missouri Bd. of Accountancy, 351 S.W.2d 483, 485 (Mo. App., K.C.D. 1961).  Dishonesty is a lack of integrity or a disposition to defraud or deceive.  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 333 (10th ed. 1993).  Moral turpitude is:

an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty between man and man; everything “done contrary to justice, honesty, modesty, and good morals.”

In re Frick, 694 S.W.2d 473, 479 (Mo. banc 1985) (quoting In re Wallace, 19 S.W.2d 625 (Mo. banc 1929)).

Essential Element is Dishonesty


Brooks was convicted of obstructing justice under 720 ILCS § 5/31-4, which states:

§ 31-4.  Obstructing justice.

A person obstructs justice when, with intent to prevent the apprehension or obstruct the prosecution or defense of any person, he knowingly commits any of the following acts:

(a) Destroys, alters, conceals or disguises physical evidence, plants false evidence, furnishes false information; or

(b) Induces a witness having knowledge material to the subject at issue to leave the State or conceal himself; or

(c) Possessing knowledge material to the subject at issue, he leaves the State or conceals himself.

(d) Sentence.

(1) Obstructing justice is a Class 4 felony, except as provided in paragraph (2) of this subsection (d).

(2) Obstructing justice in furtherance of streetgang related or gang-related activity, as defined in Section 10 of the Illinois Streetgang Terrorism Omnibus Prevention Act is a Class 3 felony.

The Board argues that obstruction of justice is a crime an essential element of which is dishonesty.  We agree.  The crime is related to the qualifications of a nurse because a nurse must be of good moral character.  Section 335.046.  We find Brooks’ license subject to discipline under § 335.066.2(2).

Moral Turpitude


Brooks was convicted of endangering the life or health of a child under 720 ILCS § 5/12-21.6, which provides:

§ 12-21.6. Endangering the life or health of a child.

(a) It is unlawful for any person to willfully cause or permit the life or health of a child under the age of 18 to be endangered or to willfully cause or permit a child to be placed in circumstances that endanger the child’s life or health, except that it is not unlawful for a person to relinquish a child in accordance with the Abandoned Newborn Infant Protection Act.

(b) There is a rebuttable presumption that a person committed the offense if he or she left a child 6 years of age or younger unattended in a motor vehicle for more than 10 minutes.

(c) “Unattended” means either: (i) not accompanied by a person 14 years of age or older; or (ii) if accompanied by a person 14 years of age or older, out of sight of that person.

(d) A violation of this Section is a Class A misdemeanor.  A second or subsequent violation of this Section is a Class 3 felony.  A violation of this Section that is a proximate cause of the death of the child is a Class 3 felony for which a person, if sentenced to a term of imprisonment, shall be sentenced to a term of not less than 2 years and not more than 10 years.

and was convicted of unlawful restraint under 720 ILCS § 5/10-2, which provides:

§10-3. Unlawful Restraint.

(a) A person commits the offense of unlawful restraint when he knowingly without legal authority detains another.

(b) Sentence.  Unlawful restraint is a Class 4 felony.

The Board argues that both of these crimes involve moral turpitude.  It is clear that endangering the life of a child is related to the qualifications, functions and duties of a nurse and that it is a crime involving moral turpitude.


Unlawful restraint is related to the qualifications of a nurse because one of the qualifications is good moral character.  Whether it is a crime involving moral turpitude is questionable.  In a past case, we have found that felonious restraint is a crime involving moral turpitude, but committing felonious restraint, as opposed to unlawful restraint, exposes the victim to substantial risk of serious injury.  State Bd. of Nursing v. Crowder, No. 96-2608 BN (Mo. Admin. Hearing Comm’n May 29, 1997).  Unlawful restraint as defined above is unlawful detention, but the offense as defined by statute does not include harm to the victim.  Under the wording of § 335.066.2(2), we consider only the elements of the crime as set forth in the statute, not the underlying conduct.  Furthermore, we must exercise some discretion in considering what constitutes moral turpitude, or the qualifying phrase becomes meaningless and all crimes become crimes of moral turpitude.  Although the circumstances of a particular instance of unlawful restraint could do so, we find that the elements of unlawful restraint do not, by themselves, rise to the level of moral turpitude.  

Summary


We grant the Board’s motion for summary determination.  We find cause to discipline Brooks’ license under § 335.066.2(2) because she was convicted of a crime an essential element of which is dishonesty, and a crime involving moral turpitude.  We cancel the hearing.


SO ORDERED on September 18, 2003.



________________________________



KAREN A. WINN



Commissioner

	�Statutory references, unless otherwise noted, are to the 2000 Revised Statutes of Missouri.


	�It is not clear whether the Board is seeking to discipline both licenses.  Under § 335.066.2, RSMo 2000, the Board may take action against a lapsed license, but the Board’s motion asks us to issue a “finding of cause for disciplinary action against Respondent’s license as a matter of law.”  (Board’s motion, at 3) (emphasis added).  We note that cause to discipline one license is also cause to discipline the other license.





	�The Board provides no evidence of Brooks’ licensure beyond its assertions in the complaint and motion for summary determination.  We note that Brooks failed to file an answer to the complaint.  Our Regulation 1 CSR 15-3.425(1)(A) allows us to impose a sanction for failure to file an answer.  Such a sanction can include deeming all or any part of the opposing party’s pleading admitted.  1 CSR 15-3.425(2)(B).  While we would not deem facts admitted that would prove the Board’s case, we will deem this ministerial fact admitted and make a finding that Brooks was licensed by the Board during the times set forth.
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