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DECISION


Michelle Brooks-Jones is subject to discipline for gross negligence and for violating professional trust or confidence.  She is not subject to discipline for incompetency, misconduct, fraud, misrepresentation, or dishonesty.
Procedure


On November 5, 2008, the State Board of Nursing (“the Board”) filed a complaint seeking to discipline Brooks-Jones.  On  December 2, 2008, Brooks-Jones was served by certified mail with a copy of the complaint and our notice of complaint/notice of hearing.  The Board later amended its complaint, and on December 11, 2009, we held a hearing on the amended complaint.  Sharie Lynn Hahn represented the Board.  Brooks-Jones represented herself.  The matter became ready for our decision on May 25, 2010, when the last brief was due.  
Commissioner Karen A. Winn, having read the full record including all the evidence, renders the decision.

Findings of Fact

1. Brooks-Jones is licensed by the Board as a registered professional nurse.  Brooks-Jones’s nursing license was current and active at all relevant times.
2. Brooks-Jones was employed by Intelistaff Healthcare, a nurse staffing agency, during the time of the events in question.
3. Brooks-Jones was contracted to work at University Hospital, Columbia, Missouri (“the hospital”).
4. Brooks-Jones worked a shift of 7 a.m. to 7 p.m. at the hospital on July 19, 2006.

Patient M.J.

5. Before Brooks-Jones started her shift that day, patient M.J.’s physician had written an order that M.J. was to receive an intravenous (“IV”) normal saline drip.
6. On that date, Brooks-Jones was assigned to care for M.J.
7. M.J.’s saline drip had been started before Brooks-Jones’ shift started, but the patient was agitated and had pulled the IV out.
8. Brooks-Jones thought it would be best not to reinsert the IV.

9. According to Brooks-Jones, a hospital resident physician told Brooks-Jones not to reinsert the IV.
10. Neither Brooks-Jones nor anyone else made a notation in the hospital records regarding the resident physician’s purported order.
11. Brooks-Jones did not restart the IV drip for M.J. during the July 19 shift.

Patient R.G.

12. At the start of Brooks-Jones’ shift at the hospital on July 19, 2006, Patient R.G. was receiving Heparin, a blood-thinning medication, intravenously.
13. An excessive dose of Heparin can cause potentially serious complications.
14. A “PTT”
 or other similar test should be administered to patients receiving Heparin to determine whether the proper dosage of Heparin is being administered, or to determine whether the Heparin should continue to be administered.
15. A physician ordered that R.G.’s Heparin drip be discontinued.  A chart entry shows the physician’s order at “0920”, which is 9:20 a.m.
16. Another entry to the side of that one says:  “Noted.  MBJ 07-19-06 0930”.

17. Brooks-Jones did not discontinue R.G.’s Heparin drip until 7:45 p.m. on July 19, 2006.

18. Brooks-Jones also failed to administer a PTT or other similar test to R.G. during her shift on July 19, 2006.

19. Brooks-Jones alleged that her inaction with regard to R.G.’s Heparin medication was because she could not find R.G.’s medical chart.

Patient O.H.

20. Prior to the start of Brooks-Jones’ shift at the hospital on July 19, 2006, patient O.H.’s physician ordered that O.H.’s indwelling Foley catheter be removed.

21. Brooks-Jones was aware of the order, but failed to follow it.

22. Brooks-Jones testified that she decided to leave the catheter in O.H. for the patient’s safety, as O.H. was recovering from a broken hip and was a fall risk.
23. However, Brooks-Jones made no notation of her decision in O.H.’s patient records, nor did she ask a physician to change the order.

Patient B.H.

24. Prior to the start of Brooks-Jones’ shift at the hospital on July 19, 2006, patient B.H. had had an anti-defibrillation device implanted.

25. After such a procedure, a patient has the potential for being unstable.  It is important to check the patient’s vital signs frequently. 

26. Brooks-Jones was responsible for ensuring that B.H.’s vital signs be checked regularly during her shift.
27. Brooks-Jones failed to check B.H.’s vital signs, or ascertain that someone else, such as a certified nurse assistant or a technician, checked them.
Conclusions of Law 


We have jurisdiction to hear this complaint.
  The Board has the burden of proving that Brooks-Jones has committed an act for which the law allows discipline.
  

The Board argues that there is cause for discipline under § 335.066:

2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any holder of any certificate of registration or authority, permit or license required by sections 335.011 to 335.096 or any person who has failed to renew or has surrendered his or her certificate of registration or authority, permit or license for any one or any combination of the following causes:

*   *   *
(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by sections 335.011 to 335.096;
*   *   *
(12) Violation of any professional trust or confidence[.]
Subdivision (5) – Incompetency, Gross Negligence, 
Misconduct, Fraud, Misrepresentation, Dishonesty

The Board argues that Brooks-Jones’ conduct constitutes incompetency, gross negligence, misconduct, fraud, misrepresentation, and dishonesty in the performance of her functions or duties as a registered professional nurse.
Gross Negligence


Gross negligence is "an act or course of conduct which demonstrates a conscious indifference to a professional duty" and that indifference constitutes "a gross deviation from the 

standard of care which a reasonable person would exercise in the situation."
  In Tendai v. Missouri Bd. of Regis’n for the Healing Arts,
 the court described gross negligence:
Random House Webster’s Dictionary (1997) defines “gross” as “flagrant and extreme; glaring,” and “negligence” as “1. The quality, fact, or result of being negligent; neglect.  2.  An instance of being negligent.  3.  the failure to exercise a reasonable degree of care, especially for the protection of other persons.”  

This Court has not defined “gross negligence” in the professional licensing context.  The commission considered “gross negligence” to be “an act or course of conduct which demonstrates a conscious indifference to a professional duty that constitutes a gross deviation from the standard of care which a reasonable person would exercise in the situation.”  See Duncan v. Mo. Bd. for Architects, Prof. Engineers and Land Surveyors, 744 S.W.2d 524, 533 (Mo. App. 1988).  The commission’s definition is correct.  

The first step in determining whether gross negligence exists is to determine the applicable standard of care for ordinary negligence.  The next step is to determine whether there was evidence of a gross violation of the standard.
Negligence is a lesser degree of improper conduct than gross negligence.
  Negligence is the failure to use the degree of care required under the particular circumstances involved.


With regard to patient M.J., Brooks-Jones’ explanation for her actions – that she did not replace the IV because the resident on duty said not to, but that there was no documentation of that order – is troubling both for the lack of documentation and for its convenience.  Further, Brooks-Jones agreed that nursing training and practice dictates that if such an order was not documented, then it effectively does not exist.
  However, we cannot conclude that the effective non-existence of the resident’s order in the patient’s medical records proves, for purposes of this disciplinary hearing, that the resident did not give the order.  The Board offers no such evidentiary rule, and we can find none.
  Also, the Board’s expert witness, Debra Funk, testified that she was unsure, based on the hospital’s policies, what the procedure should have been with regard to accepting a physician’s verbal order.
  Funk was certain that Brooks-Jones should not violate physician orders and should have called the physician who gave the order to leave the IV in, but that statement disregards the possibility that Brooks-Jones did indeed receive a contrary order from the resident.  We therefore must hold that the Board failed to prove its assertion that Brooks-Jones disobeyed a physician’s order with regard to M.J., or that she was grossly negligent in not replacing M.J.’s IV.

With regard to patient R.G., Brooks-Jones explained that she did not discontinue the Heparin drip or administer a PTT test because R.G.’s chart was misplaced for most of the day on 
July 19, 2006.  Thus, she stated that she was unaware of the discontinue order, and she did not know the hospital’s PTT testing protocol.  She testified that she looked for the chart all day, but did not find it until 7:30 that evening, and she discontinued R.G.’s Heparin drip shortly thereafter.  


This explanation is difficult to believe, given that she noted the order to discontinue at “0930.”  Brooks Jones stated that the notation actually says “0730”, meaning 7:30 p.m., but elsewhere she notes p.m. times on a 24-hour clock basis, such as “1745”, “1500,” and “1930.”  We cannot tell from the record whether Brooks-Jones did not, in fact, know about the order until 7:30 p.m., or whether she knew about it but for some reason did nothing about it for ten hours.  Regardless, she was attending a patient with a Heparin drip, and she agreed that Heparin can cause serious, even deadly complications.  If she knew about the order, she should have followed it.  If she did not know about it because she could not find the chart, she should have tried harder to find the chart.  In any event, if the Heparin was continuing, she should have taken steps to administer a PTT test to R.G.  Given the potential seriousness of the consequences of administering too much Heparin to a patient, we find that Brooks-Jones’ conduct with regard to R.G. was grossly negligent.

Brooks-Jones’ failure to remove patient O.H.’s catheter constituted a failure to use the degree of care required under the particular circumstances involved.  For this patient, Brooks-Jones’ rationale for not following the physician’s order was that the patient was disoriented and a high fall risk.  She should have consulted the physician (or some physician) before making this judgment call, and she also should have documented her decision, but we do not find that this failure rose to the level of gross negligence.


Finally, with regard to patient B.H., we also find that Brooks-Jones’ failure to ensure that the patient’s vital signs were monitored during her shift, while arguably negligent, did not rise to 
gross negligence.  Brooks-Jones argued that this task had been delegated to a technician or a CNA, and while we agree with the Board and its witness Funk that the responsibility for such monitoring remained with Brooks-Jones, we cannot find gross negligence. 


In sum, although Brooks-Jones undoubtedly committed several errors of judgment on the day in question, only in the case of patient R.G. did the Board show that the error rose to a greater level than a lack of the ordinary degree of care, and thus to gross negligence.
Incompetency


Incompetency is a general lack of professional ability, or a lack of disposition to use an otherwise sufficient professional ability, to perform in an occupation.
  We follow the analysis of incompetency in a recent disciplinary case from the Supreme Court, Albanna v. State Bd. of Regis’n for the Healing Arts, 293 S.W.3d 423, 435-36 (Mo. banc 2009).  Incompetency is a “state of being.”  The Albanna court said that the evaluation necessitates a broader-scale analysis, taking into account the licensee’s capacities and successes.
  In this case, although the Board set out four discrete incidents of Brooks-Jones’ substandard performance, all the incidents took place within a 12-hour period, and Brooks-Jones complained that she was unfamiliar with the hospital’s procedures.  On balance, we do not find that the Board met its burden to prove her incompetent.  
Misconduct, Fraud, Misrepresentation, Dishonesty


Misconduct means “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”
  Fraud is an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.
  It necessarily includes dishonesty, which is a 
lack of integrity or a disposition to defraud or deceive.
  A misrepresentation is a falsehood or untruth made with the intent and purpose of deceit.
   All of these require intentional wrongdoing.  The Board offered no direct evidence of any intentional wrongdoing on the part of Brooks-Jones, and we have insufficient basis on which to infer it. 
Subdivision (12) – Violation of Professional Trust

The Board argues that Brooks-Jones’ conduct violated the relationship of professional trust or confidence with Brooks-Jones’ employer and patients.  Professional trust is the reliance on the special knowledge and skills that professional licensure evidences.
  It may exist not only between the professional and her clients, but also between the professional and her employer and colleagues.


We agree that Brooks-Jones’ conduct was a violation of professional trust or confidence.  We base this finding on the pattern that Brooks-Jones evidenced in the hearing and in her reply brief.  With one patient (M.J.), she said that she did not replace the saline IV drip because an unnamed resident told her not to do so, but there was no evidence of that order.  With R.G., Brooks-Jones did not execute the doctor’s order to discontinue the Heparin drip because the patient’s chart was lost, and did not administer a PTT test because the hospital did not have an appropriate protocol.
  With O.H., Brooks-Jones asserted that it was someone else’s responsibility to take the patient’s vital signs.
More generally, Brooks-Jones alleged that the hospital was guilty of systemic failures.  For example, she referred to failures to communicate hospital protocols,
 institute adequate 
staffing patterns,
 and acknowledge doctors’ orders.
  She characterized one hospital system as “a setup for failure,”
 and said that she had never seen “such inconsistency, such disorganization.”
  In short, she blamed everyone or everything but herself for the errors committed on July 19, 2006.  This attribution of blame, combined with the dubiousness of some of her explanations, leads us to conclude that Brooks-Jones violated the professional trust or confidence that the hospital and her colleagues were entitled to have in her.

She is subject to discipline under § 335.066.2(12).
Summary


There is cause to discipline Brooks-Jones under § 335.066.2(5) for gross negligence and under § 335.066.2(12) for violation of professional trust or confidence.

SO ORDERED on September 10, 2010.


________________________________



KAREN A. WINN


Commissioner
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