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DECISION


We grant James A. Brockenbrough’s application for licensure as a physician and surgeon.
Procedure


On May 15, 2008, Brockenbrough filed a complaint appealing the decision by the State Board of Registration for the Healing Arts (“the Board”) to deny his application for licensure as a physician and surgeon.  On September 15, 2008, we held a hearing on the complaint.  William P. “Pete” Nacy, with Hanrahan Trapp, PC, represented Brockenbrough.  General Counsel Sreenu Dandamudi represented the Board.


On November 17, 2008, we held a telephone hearing on several exhibits.  Brockenbrough offered exhibits that had been filed with us on November 5, 2008, which we marked as Exhibits 3A-3F.  These exhibits consisted of studies concerning hair testing for drugs.  The Board objected to Exhibit 3A as hearsay, and we sustained the objection.  The parties stipulated to the 
admission of Petitioner’s Exhibit 3E and Respondent’s Exhibit G.  Brockenbrough withdrew Exhibits 3B, C, D, and F.  We admitted into evidence Petitioner’s Exhibit 3E and Respondent’s Exhibit G.


This case became ready for our decision on December 24, 2008, the date the last brief was filed.  Commissioner John J. Kopp, having read the full record including all the evidence, renders the decision.
  

Findings of Fact

1. Brockenbrough is 62 years old, has been a physician since 1973 and has been, or is, licensed in the states of Georgia, California, Pennsylvania, Maryland, and Kansas, as well as in the British territory of Bermuda.  He has lifetime licensure in Bermuda.
2. Brockenbrough graduated from Howard University in 1968 with a degree in zoology.  He then attended Howard University’s college of medicine and graduated in 1972.
3. Brockenbrough was first licensed as a medical doctor in Georgia immediately following his graduation from medical school and then obtained licensure in California by reciprocity.
4. Brockenbrough practiced general surgery as a public health service officer in California until 1977 without complaint and without any incidents of malpractice.
5. In 1977, Brockenbrough was transferred to serve in the Baltimore Public Health Service Hospital in Baltimore, Maryland, as the assistant chief of surgery.
6. Brockenbrough took and passed the Federal Licensure Examination (“FLEX”) and obtained a Maryland license.
7. In June 1978, Brockenbrough left Baltimore to practice at the University of Pennsylvania and was able to obtain licensure based on his recent FLEX.  He was a thoracic surgery resident and assistant instructor in surgery.  He had no licensure or malpractice problems during his time in Pennsylvania.
8. In September 1980, Brockenbrough moved to Los Angeles, California, to practice.  He practiced with hospital privileges at 12 or 13 different hospitals for 17 years.

The Malpractice Claim

9. In 1981, Brockenbrough faced the only malpractice claim of his career.  The claim involved a woman suffering from reflux esophagitis.  The patient was unable to sleep because when lying flat she would get heartburn from a reflux of stomach contents.
10. During the surgery to correct the condition, the patient coughed due to insufficient anesthesia, and the tube that Brockenbrough inserted into the esophagus perforated the esophagus.
11. Brockenbrough made the patient n.p.o. 
 and treated the perforation with antibiotics and IV fluids.  Brockenbrough visited the patient the morning after the procedure, and she was “doing fine.”

12. Someone transferred the patient from the intensive care unit and fed her lunch.  The food passed through the perforation to cause infection. 
13. Brockenbrough operated again to correct the problem, but the patient died weeks later due to complications from an incorrect dosage of morphine administered by a nurse.
14. Brockenbrough settled the claim on his attorney’s advice.  In a letter, the attorney stated:  “Liability was disputed and the case was compromised due to the uncertainties of litigation.”

Criminal Offense

15. Brockenbrough used marijuana recreationally since college to help him sleep.
16. On April 12, 1997, Brockenbrough possessed small quantities of marijuana and cocaine at his home in Los Angeles.  He had been dating a cocaine user at that time.  Due to a dispute with a neighbor, the police were called and Brockenbrough was arrested.
17. Brockenbrough never consumed such substances while on the job.
18. On June 20, 1997, in the Municipal Court of Culver City, County of Los Angeles, State of California, Brockenbrough pled nolo contendere to the criminal offense of possession of a narcotic controlled substance
 under Cal. Health & Safety Code § 11350.
  The court found him guilty, but deferred entry of judgment.  Brockenbrough agreed to enter into a diversion program authorized by California law. 
19. Prior to his arrest in April 1997, Brockenbrough had made plans to relocate to Bermuda to practice thoracic and peripheral vascular surgery.  He was the first physician registered in Bermuda to practice such specialties.
20. In September 1997, prior to completing the diversion program, Brockenbrough moved to Bermuda and began seeing patients.  He was allowed to return to California to complete the diversion program.
21. Brockenbrough successfully completed the diversion program, and the criminal charge against him was dismissed on December 18, 1998.  The court’s docket sheet states:  “Deferred entry of judgment plea withdrawn.  Matter dismissed under Penal Code Section 1000.3PC[.]”

22. Brockenbrough believed that because he completed the diversion program, his arrest and prosecution was deemed to never have occurred.
23. In Bermuda, Brockenbrough obtained a work permit with Dr. Wilbert Warner.  In exchange for the work permit, Warner expected 40% of  Brockenbrough’s income, but Brockenbrough refused to do so.
Disciplinary Action – California

24. In March 1998, the Medical Board of California (“California Board”) contacted Brockenbrough. 
25. The California Board ran its own diversion program for physicians to address substance abuse problems, and Brockenbrough was invited to participate in the program.  Part of the program included periodic urine testing. 
26. Brockenbrough returned to California in May 1998 to participate in the diversion program.  He stayed through June 1998 to participate.
27. Long after returning to Bermuda, Brockenbrough discovered that the California Board had filed a disciplinary complaint against him, but had sent it to an old address without sending a copy to his attorney.  He had assumed that the board was not going to take any action because neither he nor his attorney had heard anything.
28. Brockenbrough had defaulted with regard to the complaint, and his attorney subsequently sought to set aside the default or, in the alternative, re-assess the discipline.  The 
California Board had decided in April 1999 to revoke his license based on the default, but stayed its execution until May 12, 1999.  Execution was further stayed on May 12, 1999.
29. By order effective January 22, 2001, the California Board reprimanded Brockenbrough and placed him on probation for five years, effective upon any return to California (“California discipline”).
Disciplinary Action - Pennsylvania

30. On December 28, 2000, Brockenbrough sought to renew his license in Pennsylvania.
31. On his renewal application, Brockenbrough listed his licensure in Georgia twice, when he intended to list Georgia and California.  He also omitted the fact of the criminal prosecution in California because of his understanding that anything regarding the prosecution was deemed to never have occurred.
32. By order dated August 3, 2001, the Pennsylvania State Board of Medicine placed Brockenbrough on probation should he return to practice in Pennsylvania (“Pennsylvania discipline”).
Bermuda Incident
33. Brockenbrough stayed in Bermuda until 2005.  The ultimate reason he left was due to an incident occurring in early 2004 where an anesthesiologist was found impaired by drugs during a procedure on a patient.  Brockenbrough was not present during the procedure.
34. The anesthesiologist left Bermuda without incident or discipline.  Brockenbrough became the subject of a rumor that he had been the impaired physician during the procedure.
35. In order to exonerate himself, he volunteered to submit to drug testing. Brockenbrough underwent urine and hair testing.  While the urine test was negative, the hair test was positive for cocaine.
36. Hair tests are reported to be highly sensitive to cocaine and particularly so as to those with thick, dark hair, which Brockenbrough has.  In cases of positive results, urine testing should be used to confirm drug use.
37. It has been reported that children who live with drug users, but who are not themselves drug users, cannot be distinguished from drug users based on hair testing.
38. Certain testing has been done where subjects rubbed cocaine into the hair and thereafter the cocaine became incorporated, thus leading to false positives for ingestion.  Mothers who used cocaine were found to cause their babies to falsely test positive merely by handling the babies.
39. Hair testing is not reliable for proving substance abuse, but only for the presence of such substances.  External contamination is always a possibility regarding positive hair testing, unlike urine testing, which proves actual ingestion.
40. Because of external contamination, “it is not possible to distinguish a drug- contaminated subject from an active user.”
  “[A] positive result should be interpreted with extreme caution; in these cases, to confirm the state of drug use, the result from the hair test should always be confirmed with a urine test.”
 
41. Brockenbrough would generally not wear gloves while he was examining patients because in his early days of training, gloves were not commonly used, and gloves dampen his tactile sense.  He used gloves when performing rectal exams or when encountering infection, but otherwise he did not use gloves.
42. Brockenbrough saw patients from all walks of life in Bermuda, and he treated patients who used illicit drugs, including cocaine.  At the time he volunteered to be tested, he had encountered patients who had been using cocaine. 
43. Brockenbrough had not used any illicit drug, including cocaine, while in Bermuda or since that time.  He has not used illicit drugs since the incident in California in 1997.
44. Brockenbrough’s hospital privileges were not affected by such allegations.  He refused to stop seeing patients or resign his position there.  His lifetime licensure there has not been affected either, and he can work in Bermuda as a physician at any time he has a work permit.
45. Brockenbrough left Bermuda because his work permit was withdrawn by Warner.  There had been local media publicity related to his false positive hair test result.
46. Had Brockenbrough’s work permit not been withdrawn, he would have stayed to confront allegations of drug use.  Without the work permit, he had no way to stay and earn money.
Kansas License
47. In May 2005, Brockenbrough moved to Kansas and applied for licensure to practice medicine and surgery.
48. By a decision dated October 8, 2005, the Board of Healing Arts of the State of Kansas (“Kansas Board”) denied his application.  The reason for the denial was that Brockenbrough failed to disclose the true nature of the California disciplinary action, failed to provide documentation regarding a criminal accusation, and had an adverse settlement resulting from a medical liability claim.

49. Brockenbrough asked the Kansas Board for reconsideration of its decision.
50. By final order dated February 10, 2007, the Kansas Board licensed Brockenbrough under certain conditions.
Missouri Application

51. On October 18, 2007,
 Brockenbrough applied to the Board for licensure.
52. Brockenbrough seeks licensure in Missouri to provide wound care and varicose vein surgery in rural areas.
53. On April 10, 2008, the Board denied his application.

Conclusions of Law 


We have jurisdiction to hear Brockenbrough’s complaint.
  The applicant has the burden to show that he or she is entitled to licensure.
  We decide the issue that was before the Board,
 which is the application.  We exercise the same authority that has been granted to the Board.
  Therefore, we simply decide the application de novo.
  When an applicant for licensure files a complaint, the agency’s answer provides notice of the grounds for denial of the application.

I.  Cause for Denial


The Board argues that there is cause to deny Brockenbrough’s license under §§ 334.031.1,
 334.100.1, 334.100.2(2), (4)(g), (8), and 334.103.2.

Section 334.031
 states:
1.  Candidates for licenses as physicians and surgeons shall furnish satisfactory evidence of their good moral character, and their 
preliminary qualifications, to wit: a certificate of graduation from an accredited high school or its equivalent, and satisfactory evidence of completion of preprofessional education consisting of a minimum of sixty semester hours of college credits in acceptable subjects leading towards the degree of bachelor of arts or bachelor of science from an accredited college or university.  They shall also furnish satisfactory evidence of having attended throughout at least four terms of thirty-two weeks of actual instructions in each term and of having received a diploma from some reputable medical college or osteopathic college that enforces requirements of four terms of thirty-two weeks for actual instruction in each term, including, in addition to class work, such experience in operative and hospital work during the last two years of instruction as is required by the American Medical Association and the American Osteopathic Association before the college is approved and accredited as reputable.  Any medical college approved and accredited as reputable by the American Medical Association or the Liaison Committee on Medical Education and any osteopathic college approved and accredited as reputable by the American Osteopathic Association is deemed to have complied with the requirements of this subsection.

Section 334.100 states:
1.  The board may refuse to issue or renew any certificate of registration or authority, permit or license required pursuant to this chapter for one or any combination of causes stated in subsection 2 of this section.  The board shall notify the applicant in writing of the reasons for the refusal and shall advise the applicant of the applicant’s right to file a complaint with the administrative hearing commission as provided by chapter 621, RSMo.  As an alternative to a refusal to issue or renew any certificate, registration or authority, the board may, at its discretion, issue a license which is subject to probation, restriction or limitation to an applicant for licensure for any one or any combination of causes stated in subsection 2 of this section.  The board’s order of probation, limitation or restriction shall contain a statement of the discipline imposed, the basis therefore, the date such action shall become effective, and a statement that the applicant has thirty days to request in writing a hearing before the administrative hearing commission.  If the board issues a probationary, limited or restricted license to an applicant for licensure, either party may file a written petition with the administrative hearing commission within thirty days of the effective date of the probationary, limited or restricted license seeking review of the board’s determination.  If no written request for a hearing is received by the administrative hearing 
commission within the thirty-day period, the right to seek review of the board’s decision shall be considered as waived.

2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any holder of any certificate of registration or authority, permit or license required by this chapter or any person who has failed to renew or has surrendered the person’s certificate of registration or authority, permit or license for any one or any combination of the following causes:
*   *   *

(2) The person has been finally adjudicated and found guilty, or entered a plea of guilty or nolo contendere, in a criminal prosecution under the laws of any state or of the United States, for any offense reasonably related to the qualifications, functions or duties of any profession licensed or regulated pursuant to this chapter, for any offense an essential element of which is fraud, dishonesty or an act of violence, or for any offense involving moral turpitude, whether or not sentence is imposed;
*   *   *
(4) Misconduct, fraud, misrepresentation, dishonesty, unethical conduct or unprofessional conduct in the performance of the functions or duties of any profession licensed or regulated by this chapter, including, but not limited to, the following:
*   *   *
(g) Final disciplinary action by any professional medical or osteopathic association or society or licensed hospital or medical staff of such hospital in this or any other state or territory, whether agreed to voluntarily or not, and including, but not limited to, any removal, suspension, limitation, or restriction of the person’s license or staff or hospital privileges, failure to renew such privileges or license for cause, or other final disciplinary action, if the action was in any way related to unprofessional conduct, professional incompetence, malpractice or any other violation of any provision of this chapter;
*   *   *
(8) Revocation, suspension, restriction, modification, limitation, reprimand, warning, censure, probation or other final disciplinary action against the holder of or applicant for a license or other right 
to practice any profession regulated by this chapter by another state, territory, federal agency or country, whether or not voluntarily agreed to by the licensee or applicant, including, but not limited to, the denial of licensure, surrender of the license, allowing the license to expire or lapse, or discontinuing or limiting the practice of medicine while subject to an investigation or while actually under investigation by any licensing authority, medical facility, branch of the armed forces of the United States of America, insurance company, court, agency of the state or federal government, or employer[.]
Section 334.103.2 states:
Anyone who has been denied a license, permit or certificate to practice in another state shall automatically be denied a license to practice in this state.  However, the board of healing arts may set up other qualifications by which such person may ultimately be qualified and licensed to practice in Missouri.

A.  Malpractice Claim


Brockenbrough presented evidence and we have made findings based on the malpractice claim.  But the Board does not allege that this is a reason to deny his license, so we do not consider it so.
B.  Denied a License


Brockenbrough’s application for a license in Kansas was initially denied, but was granted upon reconsideration.  Therefore, we need not automatically deny his application under § 334.103.2.  
C.  Good Moral Character

Good moral character is honesty, fairness, and respect for the law and the rights of others.
  When the Board proves a criminal conviction, we determine the applicant’s moral character from his conduct, present reputation, evidence of any rehabilitation, and upon “a 
consideration and determination of the entire factual congeries.”
  Section 324.029 is authority for the rule that a conviction cannot be the sole ground for refusal.
1.  Repeated Drug Use and Arrest

The Board argues that Brockenbrough lacks good moral character based on his repeated, long-term use of marijuana and cocaine.  Brockenbrough stated that he began abusing marijuana in college at the age of 19 or 20, which is either 1965 or 1966.  He stated he began abusing cocaine in the mid-1980s.  But Brockenbrough testified that he has not used illegal drugs since 1997, and we find him credible.  

While using marijuana and cocaine in 1997, Brockenbrough engaged in an argument with a neighbor in his apartment building that led to his arrest. The Board argues that this arrest is further evidence that Brockenbrough lacks good moral character.  This incident took place 12 years ago, and Brockenbrough provided testimony of his current circumstances and character.

We do not find that his past drug use or arrest 12 years ago shows that he currently lacks good moral character.
2.  Positive Test for Cocaine


While working in Bermuda, Brockenbrough tested positive for cocaine by his employer, a hospital.  The Board argues that this positive cocaine test demonstrates further evidence that Brockenbrough lacks good moral character because it shows that he was using cocaine at that time.  Brockenbrough tested positive in a hair test and negative in a urine test.  Both parties presented supplemental evidence about the reliability of hair tests for drugs – particularly for cocaine.  Based on this evidence and Brockenbrough’s testimony, which we find credible, we find 
that he did not use cocaine after 1997.  The positive test does not show that Brockenbrough lacks good moral character.
3.  Failure to Disclose on Kansas Application


On his initial application for a Kansas medical license, Brockenbrough did not disclose that his license to practice medicine was disciplined in California, and the Board argues that this is evidence that Brockenbrough lacks good moral character.  

This is a serious omission.  Brockenbrough’s license in California was initially revoked based on a default, and execution of the revocation was stayed.  Upon reconsideration, the California Board later reprimanded him and placed him on probation.  The Kansas Board found that Brockenbrough was aware of the importance of honesty and was contrite about failing to make complete disclosure.  We find the same and find that this is not evidence that Brockenbrough lacks good moral character.

D.  Plea to Criminal Offense
1.  Consideration of Criminal Offense


Brockenbrough pled nolo contendere to possession of a designated controlled substance under Cal. Health & Safety Code § 11350:

(a) Except as otherwise provided in this division, every person who possesses (1) any controlled substance specified in subdivision (b) or (c), or paragraph (1) of subdivision (f) of Section 11054, specified in paragraph (14), (15), or (20) of subdivision (d) of Section 11054, or specified in subdivision (b) or (c) of Section 11055, or specified in subdivision (h) of Section 11056, or (2) any controlled substance classified in Schedule III, IV, or V which is a narcotic drug, unless upon the written prescription of a physician, dentist, podiatrist, or veterinarian licensed to practice in this state, shall be punished by imprisonment in the state prison.

Brockenbrough argues that we should not consider his criminal offense because under California law, the arrest and prosecution never occurred because he successfully completed the diversion program.

Cal. Penal Code § 1000.1(a)(3) provides:
(a) If the prosecuting attorney determines that this chapter may be applicable to the defendant, he or she shall advise the defendant and his or her attorney in writing of that determination.  This notification shall include the following:

*   *   *

(3) A clear statement that in lieu of trial, the court may grant deferred entry of judgment with respect to any crime specified in subdivision (a) of Section 1000 that is charged, provided that the defendant pleads guilty to each such charge and waives time for the pronouncement of judgment, and that upon the defendant’s successful completion of a program, as specified in subdivision (c) of Section 1000, the positive recommendation of the program authority and the motion of the prosecuting attorney, the court, or the probation department, but no sooner than 18 months and no later than three years from the date of the defendant’s referral to the program, the court shall dismiss the charge or charges against the defendant.
Cal Penal Code § 1000.4(a) provides:
Any record filed with the Department of Justice shall indicate the disposition in those cases deferred pursuant to this chapter.  Upon successful completion of a deferred entry of judgment program, the arrest upon which the judgment was deferred shall be deemed to have never occurred.  The defendant may indicate in response to any question concerning his or her prior criminal record that he or she was not arrested or granted deferred entry of judgment for the offense, except as specified in subdivision (b).  A record pertaining to an arrest resulting in successful completion of a deferred entry of judgment program shall not, without the defendant’s consent, be used in any way that could result in the denial of any employment, benefit, license, or certificate.
Cal. Penal Code § 1000.5(b) provides in part:  “If the defendant has performed satisfactorily during the period of the preguilty plea program, at the end of that period, the criminal charge or 
charges shall be dismissed and the provisions of Section 1000.4 shall apply.” Cal. Bus. & Prof. Code § 492, however, provides an exception for physicians, and records may be considered by the California Medical Board in determining whether to deny licensure or discipline a licensee.

The Board draws an analogy between the California provisions and Missouri’s system of suspended imposition of sentence (“SIS”).  After a court suspends the imposition of sentence, if a defendant successfully completes probation, there is no conviction.


In Carr v. Sheriff of Clay County,
 Carr was denied a permit to carry a concealed weapon based on a plea of guilty to a crime where he eventually successfully completed probation under SIS and therefore did not have a conviction.  But the conceal and carry statute at the time required denial of a permit based on either a guilty plea or a conviction.  While a successful probation under SIS will avoid a conviction, it will not prohibit the use of the underlying guilty plea to deny a license under statutes that specifically refer to “guilty pleas” as a basis for denial.
  Therefore, the court upheld the Sheriff’s decision to deny Carr a permit to carry a concealed weapon.

We determine that the Carr rationale should apply in this case.  This is particularly true in light of Missouri courts’ clear discussions on the purpose of professional licensing – that it is designed to protect the public.

Whatever else may be said of the attorney’s comment, it seems to express the view that the purpose of regulating the professions of architecture and engineering is to provide financial protection for the members of those regulated professions.  This view indicates a fundamental misunderstanding of the purpose behind professional regulation.  While some financial protection of licensees may be an effect of professional regulation, the public’s protection – not the licensees’ – is the purpose of professional regulation.[
]

The Court of Appeals has ruled specifically regarding statutes relating to the licensing of physicians:  “The primary purpose of statutes authorizing the Board to discipline a physician’s license is to safeguard the public health and welfare.”
  A “license granted places the seal of the state’s approval upon the licen[see.]”
  

We determine that regardless of whether Brockenbrough successfully completed a drug diversion course that avoided his conviction, his nolo contendere plea is cause for discipline or denial.  There is cause for denial under §§ 334.100.l and 334.100.2(2).
2.  Reasonably Related to Profession and Crime Involving Moral Turpitude

Brockenbrough’s arrest for possession of marijuana and cocaine in 1997 led to a plea of nolo contendere to narcotic possession.  This unlawful possession of controlled substances is reasonably related to the profession of a physician and surgeon because physicians routinely prescribe controlled substances.


Moral turpitude is:

an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty between man and man; everything “done contrary to justice, honesty, modesty, and good morals.”[
]

In Brehe v. Missouri Dep’t of Elementary and Secondary Education,
 a case that involved discipline of a teacher’s certificate under § 168.071 for committing a crime involving moral turpitude, the court referred to three classifications of crimes:

(1) crimes that necessarily involve moral turpitude, such as frauds (Category 1 crimes);

(2) crimes “so obviously petty that conviction carries no suggestion of moral turpitude,” such as illegal parking (Category 2 crimes); and

(3) crimes that “may be saturated with moral turpitude,” yet do not involve it necessarily, such as willful failure to pay income tax or refusal to answer questions before a congressional committee (Category 3 crimes).

We determine that unlawful possession of controlled substances is a Category I crime and thus a criminal offense involving moral turpitude.
  There is cause for denial under §§ 334.100.1 and 334.100.2(2).
E.  Disciplinary Action

The California discipline and the Pennsylvania discipline against Brockenbrough are cause for denial under § 334.l00.1 for violation of § 334.100.2(8).  Issuance of the Kansas license with limitations is also cause for discipline under these sections.

In its answer, the Board argues that Brockenbrough was fired from the hospital in Bermuda, but there was no evidence presented to support this.  Brockenbrough testified that his hospital privileges were not affected and that his lifetime licensure there was not affected.  There is no cause for denial under §§ 334.100.1 and 334.100.2(4)(g).
II.  Discretion

We may deny Brockenbrough’s license under §§ 334.100.1 and 334.100.2(2) and (8).  “May” means an option, not a mandate.
  The appeal vests in this Commission the same degree of discretion as the Board, and we need not exercise it in the same way.


Brockenbrough has not used drugs since 1997.  He successfully completed the California  state diversion program and participated in the California Board’s diversion program.  He testified that he regrets his past and wants to put it behind him.  He practiced medicine in Bermuda for years without incident.  We exercise our discretion and grant his application for licensure.
Summary

We do not deny Brockenbrough’s license under § 334.103.2 because his Kansas license application was granted upon reconsideration.  We do not deny Brockenbrough’s license under 
§ 334.031.1
 because he has presented evidence of good moral character.  There is no cause for denial under §§ 334.100.1 and 334.100.2(4)(g).  We may deny Brockenbrough’s license under 
§§ 334.100.1 and 334.100.2(2) and (8), but we exercise our discretion in his favor.

For the reasons stated above, we grant Brockenbrough’s application for licensure.


SO ORDERED on May 4, 2009.



________________________________



JOHN J. KOPP



Commissioner
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