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DECISION
We deny Brinker Missouri Inc.’s (“Brinker”) claim for a refund of use tax for the periods from October 1, 2003, to December 31, 2004.
Brinker's purchases of machinery, equipment, and replacement parts are not exempt from use tax pursuant to § 144.030.2(4) and (5)
 because the items were not for use in manufacturing entities, but were for use in restaurants engaged in the retail sale of food and services.

Brinker's purchases of reusable items for use by its customers while dining in the restaurants are not excluded from purchases at retail because § 144.011.1(10)
 excludes from a restaurant’s purchases at retail only the purchase of nonreusable items.  Also, Brinker's purchases 
were at retail because its customers neither kept the items nor paid any extra consideration for their temporary use.  We deny Brinker’s motion for summary decision.  We grant the Director of Revenue’s (“the Director”) motion for summary decision.

Procedure

On January 18, 2008, Brinker filed a complaint to appeal the Director’s denial of its claim for a refund of use tax for the tax periods from October 1, 2003, to December 31, 2004.  The Director filed an answer.  On March 2, 2009, Brinker filed a motion for summary decision.  On March 27, 2009, the Director responded to Brinker's motion for summary decision and filed a cross-motion for summary decision.
  On May 14, 2009, Brinker filed a reply to the Director's submission accompanied by a supplemental affidavit.  
Findings of Fact

1.
Brinker is a corporation with its headquarters at 6820 LBJ Freeway, Dallas, Texas, 65240.
2.
From October 1, 2003, to December 31, 2004, Brinker operated restaurants in Missouri under four distinct brands:  Chili’s Grill & Bar (“Chili’s”), Romano’s Macaroni Grill (“Romano’s”), On the Border, and Maggiano’s Little Italy.  

3.
Brinker purchased machinery, equipment and parts (“machinery and equipment”) for 23 restaurants that it owned and operated in Missouri.  Each of the restaurants is a restaurant regularly serving food and drinks to the public.  

4.
Except for Chili’s restaurant no. 364 in Springfield, Missouri, none of Brinker's restaurants prepared food and drink items for sale to retail businesses for resale to the public.  Chili’s restaurant no. 364 prepared food and drink items for the purpose of sale to retail 
businesses reselling to the public only during October 2003, December 2003, and January 2004 through May 2004.
5.
The machinery and equipment was used in the preparation of food and drink items that were sold to Brinker's customers in its restaurants in Missouri.  The machinery and equipment was used to transform raw ingredients into food and drinks by cutting, cooking, mixing or blending them with other materials; baking, frying or otherwise cooking raw foods; keeping food and drink ingredients chilled or warm during production to prevent spoilage or to hold them until there was a need to assemble or mix them with the final product;  pumping, carbonating, and producing soft drinks; and presenting food and drinks to customers in an attractive, appealing way in individual servings.  
6.
One example of a product that Brinker produced with the machinery and equipment is fried chicken.  To create fried chicken, Brinker started with raw frozen chicken parts, which Brinker thawed at a controlled temperature.  Brinker then coated the raw chicken in a mixture of seasonings and breading and placed them in a fryer containing hot cooking oil.  The result of this process was fried chicken that Brinker's restaurants sold to customers for immediate consumption.  

7.
Another example of a product produced by Brinker with the machinery and equipment is “pico de gallo,” a condiment served at Chili’s and made from tomatoes, jalapeno peppers, cilantro, red onions and spices.  After Chili’s employees prepared this condiment fresh by washing, chopping and mixing the ingredients, the condiment was marinated in a walk-in refrigerator at least two hours before being used.  This marinating process was to allow the ingredients to interact to achieve the desired flavor.  
8.
The cost of the ingredients varied by food and drink item, but typically the cost of the ingredients was less than one half of Brinker's selling price for the finished product.

9.
Brinker's customers paid the same price for a meal or drink whether or not the customer consumed the meal or drink in Brinker's restaurants.  
10.
Each item of machinery and equipment benefited multiple production cycles; that is, each item was used over a long period of time, well over one month, in the production of Brinker's food and drink products.  

11.
Brinker purchased some of the machinery and equipment to establish new or to expand existing business locations.  

12.
Brinker also purchased replacement parts for its machinery and equipment.  They were installed in machinery and equipment that was used in producing food and drink products for sale to Brinker's customers.  

13.
Brinker capitalized all of the machinery and equipment on its books and records.  

14.
Brinker sold all of the products that it created to customers of its restaurants, for the customers’ final use and consumption.  Brinker collected Missouri sales tax on the sale of these products.  Brinker remitted $5,076,825.78 to the Missouri Department of Revenue for state and local sales taxes on taxable sales at its Missouri restaurants during the refund claim period.

15.
Brinker purchased the following items (“reusable items”) for customer use while in the restaurants:  
a.
benches, chairs, cushions, and bar stools for seating;

b.
 tables to hold plates of food and drinks;

c.
salt and pepper shakers, menus, and other items placed on each table;
d.
dishes, tableware, and glassware, including utensils, plates, bowls, platters, mugs, glasses, and beer schooners; and

e.
booster seats, infant carrier seats, and high chairs.
  
16.
Brinker's customers were permitted to use the reusable items only while they were consuming food and drink products purchased at Brinker's restaurants.

17.
Brinker takes into account the cost of all the property it must purchase to prepare and serve the food and drink products that it creates as well as the cost of all reusable items when dining at Brinker's establishment.  The cost of the reusable items was taken into account and factored into the price of Brinker's food and drinks.  
18.
Brinker sells alcoholic beverages to the customers who dine in, but not to those who purchase food and drinks for consumption off the premises (“to go”).

19.
Also factored into the prices charged to all customers is the cost of property provided for to-go customers, which is not provided to customers dining in the restaurants.  These include items such as disposable plates and plate covers, insulated and non-insulated bowls and bowl covers, insulated and non-insulated cups and lids, plastic utensils, single-serving condiments, and carry-out bags (“dine-out property”).
  The cost of the dine-out property provided to Brinker's customers is between 7 and 10.7 percent of the retail sales to go.
20.
Brinker charges the same price for meals and drinks for dine-in consumption as for sales to go.  
21.
To-go sales represent from 3 to 12 percent of all sales, depending on the restaurant.
22.
Brinker collected Missouri sales tax on the sale price of food and drinks that included the cost of the to-go items.
23.
On October 18, 2006, Brinker submitted to the Director an application claiming a refund of use tax in the amount of $54,034.86 for the periods from October 1, 2003, through December 31, 2004.  

24.
On December 21, 2007, the Director denied $48,966.83 of the claim and refunded $5,068.03.

25.
On January 18, 2008, Brinker filed its appeal of the denied portion of the claim with this Commission.

26.
On appeal, Brinker reduced its claim to $44,138.93. The amended claim consists of:

a.
Section 144.030.2(4) replacement machinery
$10,181.08

b.
Section 144.030.2(4) replacement equipment
1,310.54

c.
Section 144.030.2(4) replacement parts
297.59

d.
Section 144.030.2(5) new/expanded plant machinery
21,599.19

e.
Section 144.030.2(5) new/expanded plant equipment
1,909.56

f.
Resale Items
8,840.97
Conclusions of Law


We have jurisdiction over appeals from the Director’s final decisions.
  Brinker has the burden to prove that it is not liable for the amounts for which the Director refused to grant refunds.
  Our duty in a tax case is not merely to review the Director's decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer's lawful tax liability for the period or transaction at issue.

I.  Motions for Summary Decision

We may grant a motion for summary decision “if a party establishes facts that entitle any party to a favorable decision and no party genuinely disputes such facts.”
  A party may establish a fact, or raise a dispute as to such facts, by admissible evidence, which may include a pleading of the adverse party, discovery responses of the adverse party, affidavit, or other evidence admissible under the law.
  Brinker submitted two affidavits, a supplemental affidavit, a summary of its business records listing the items on which it seeks an exemption from use tax, a representative listing of food offered as it appears on its menus, and the Director’s responses to Brinker’s interrogatories.  The Director submitted Brinker’s submissions to the Director for its refund claim and an affidavit of a supervising tax auditor with photographs of one of Brinker’s restaurants and of the items whose purchases Brinker claims were excepted from and exempted from use tax.  We have found those facts that we determine are undisputed from our examination of the admissible evidence and the parties’ arguments.
II.  The Merits

Brinker raises two issues:  
(1) whether the machinery and equipment that it purchased to produce food and drink products for sale to its customers are exempt from tax pursuant to 
§§ 144.030.2(4) and (5),
 as made applicable by § 144.615(3),
 and 
(2) whether the reusable items that Brinker purchased for use and consumption by its customers were purchased for resale and, therefore, excepted and exempted from the imposition of use tax.

A.  Section 144.030.2(4) and (5)


Section 144.610 imposes a use tax “for the privilege of storing, using or consuming within this state any article of tangible personal property[.]”  Section 144.615.1,
 however, exempts from the levy of use tax:

(3) Tangible personal property, the sale or other transfer of which, if made in this state, would be exempt from or not subject to the Missouri sales tax pursuant to the provisions of subsection 2 of section 144.030[.]

Section 144.030.2(4) and (5)
 apply to use tax as well as sales tax.
  They exempt:
(4) Replacement machinery, equipment, and parts and the materials and supplies solely required for the installation or construction of such replacement machinery, equipment, and parts, used directly in manufacturing, mining, fabricating or producing a product which is intended to be sold ultimately for final use or consumption; . . .
(5) Machinery and equipment, and parts and the materials and supplies solely required for the installation or construction of such machinery and equipment, purchased and used to establish new or to expand existing manufacturing, mining or fabricating plants in the state if such machinery and equipment is used directly in manufacturing, mining or fabricating a product which is intended to be sold ultimately for final use or consumption[.]
(Emphasis added.)  Section 144.010.1(14)
 defines “product which is intended to be sold ultimately for final use or consumption" as “tangible personal property, or any service that is 
subject to state or local sales or use taxes, or any tax that is substantially equivalent thereto, in this state or any other state.”

The primary issue in this case is whether the various processes by which Brinker's restaurants cook, chop, cut, mix, refrigerate, and otherwise prepare food and drinks for serving to customers constitute “manufacturing.”  That term is not defined by statute, but by judicial interpretation.  The Supreme Court has characterized its definition of manufacturing as “liberal.”
  To demonstrate that liberality, Brinker relies upon two cases decided on the same day, which interpret “manufacture” and “processing” in § 144.030.2(12), RSMo 1994, which provided a sales/use tax exemption for:

Electrical energy used in the actual primary manufacture, processing, compounding, mining or producing of a product, or electrical energy used in the actual secondary processing or fabricating of the product, if the total cost of electrical energy so used exceeds ten percent of the total cost of production, either primary or secondary, exclusive of the cost of electrical energy so used.

In the first decision,
 the court used a case defining “manufacturing” for purposes of 
§ 144.030.2(5) to arrive at a definition for “processing” in § 144.030.2(12) because:

This complete definition of manufacturing applies equally well to the term “processing.” . . .  [T]he meaning of the term “processing” is ordinarily “included within the meaning of the more general and inclusive term ‘manufacturing.’” . . .  Indeed, we stated that the term “manufacturing” could encompass most of the terms used by the legislature in § 144.030.2(12).[
]


The court held that “[m]anufacturing consists of the alteration or physical change of an object or material in such a way that produces an article with a use, identity, and value different from the use, identity, and value of the original.”
  More recently in Branson Properties USA, 
L.P. v. Director of Revenue,
 (“Branson Properties”), the Supreme Court used this same definition to determine exemptions in § 144.030.2(4) and (5).

In the second decision, the court applied this definition to determine whether the freezing, crusting, and chilling of poultry after they were stunned, killed, bled, scalded, defeathered, and eviscerated constituted “processing” for purposes of determining a sales tax exemption for the “processing” of a “product” pursuant to § 144.030.2(12).
  A bird is “chilled” when its temperature is lowered from 80 or 90 degrees to 40 degrees or lower.  This chilling inhibits enzymatic activity and bacterial growth, thereby reducing spoilage and increasing shelf life of the product.  A crusted bird has been further chilled to approximately 28 degrees, producing a thin frozen crust on the bird while the interior of the bird remains soft and unfrozen. A frozen bird is one that is frozen solid.  Both crusting and freezing extend the birds' shelf life and end all enzymatic activity and bacterial growth.

  
The court held that “freezing and crusting dressed birds works a transformation that results in a product with a different use and identity, a product that all parties agree has a market value.  We therefore hold that the initial freezing and crusting of foodstuffs may constitute processing for the purposes of the statutory exemption in § 144.030.2(12).”
  The court went on to conclude that cooling the birds was also processing:
The cooling procedure that Hudson performs is more analogous to freezing than to refrigeration.  Hudson is not merely maintaining the temperature of the birds; it is actually reducing the temperature of the birds.  In doing so, it is slowing enzymatic activity and bacterial growth and increasing the birds' shelf life, just as actual hard freezing or pasteurization would do, both of which are considered to be processing.  Indeed, if Hudson were to merely preserve the chickens “in substantially the same condition” as the birds were when they came off the evisceration line, the birds 
could not be sold for human consumption under USDA regulations. . . .  These chilled birds, known as “fresh” birds, have a new identity and use and market value.  We hold, therefore, that the initial chilling of the dressed birds and cooked poultry products for the purposes of preventing spoilage and increasing shelf life may constitute processing.[
]


The Director contends that no matter how liberal the definition of manufacturing has become, Brinker does not address the threshold issue for determining exemptions under 

§ 144.030.2(4) and (5),
 namely, whether a restaurant is a manufacturing entity.  The Director argues that a restaurant is a retail sales and service establishment, not a manufacturing entity, and that the exemptions in § 144.030.2(4) and (5)
 therefore do not apply.  
 
The Director relies upon the following rationale, which this Commission used in a 1982 decision (“Wendy’s”) to determine whether machinery and equipment used to prepare and serve food in a restaurant was exempt from use tax pursuant to § 144.030.3(4),
 the predecessor to 
§ 144.030.2(5):


In light of the exemption provided by Section 144.030.3(4), supra, this Commission believes it is more important to analyze the nature of the entity involved herein, rather than merely to define the procedures utilized by that entity.  Petitioners have been repeatedly referred to as a restaurant business, not only in each parties' [sic] petition and brief, but also in the questions raised at the hearing. Likewise, Petitioners' Vice-President of Operations referred to Petitioners' establishments as “restaurants” (Tr. 26). Webster's Third New International Dictionary, 1971, defines a restaurant as “an establishment where refreshments or meals may be procured by the public.”  Clearly, the focus of this definition is upon the customer service and retail nature of the entity.  On the other hand, a “manufacturing plant,” as the term is used in Section 144.030.3(4), supra, connotes establishments which are primarily engaged in manufacturing or processing operations. . . .
Common sense dictates that Petitioners' process of preparing food does not rise to the industrial level of a “plant,” regardless of whether or not such a process is, in fact, manufacturing.  In essence, the quest for efficiency through Petitioners' adoption of assembly line principles should not be confused or equated with true manufacturing that has production as its primary purpose. Instead of production, Petitioners' primary effort, the success of their business venture, and the essence of their operation is the selling and merchandising of food and drink.[
] 


The Wendy’s decision was not appealed, and the appellate courts have not decided this issue in any other case.  Although our prior decisions are not binding precedent,
 we find the reasoning in Wendy’s persuasive.

It is clear that the liberalized definition of manufacturing has come about by the court’s broadening interpretation of the concepts of “alteration or physical change” and of what constitutes a “different” use, identity or value from the original object.  However, the issue in this case is not whether the processes by which Brinker’s restaurants prepare food can fit within the definition of manufacturing, but whether that definition is applicable to the entity in which the processes are taking place, that is, a restaurant, the operations of which are geared toward retail sales and service and not toward production.  


The critical differences between a manufacturer and a retailer are described in Kansas City v. Manor Baking Co.
  Manor Baking Company made its own bakery goods for sale in its retail outlets.  It had been paying the fee for a local retailer license, which was higher than the fee for a manufacturer license.   It sought a refund of the difference between the two fees by characterizing itself as a manufacturer.  In rejecting the claim, the appellate court stated:

Is this a manufacturer's mode of operation?  We think the answer is clearly in the negative.

Manor always sold solely for its own account, and its ‘production’ or baking of bread and pastries was never upon advance order of its customers, was never for ‘other than a single day's stock’ and the products were not packaged as to be susceptible of storage or warehousing.  All sales were returned for full credit, so it bore the full sales risk.
This illustrates that the heavy end of Manor's effort, the success of its business venture and the essence of its operation, was selling or merchandising.  Its production was incidental-necessary because such goods must be baked or produced to be fresh and available for its sale.  But in selling it was not doing so to realize a production or manufacturer's profit-had the perishable goods remained in its possession even for a single day there would have been no profit, no commercially successful venture.  Rather, it merchandised, and realized its profit and success from perishable, bulky, edible goods which it had to produce for freshness required to effect sales of such foodstuff.  Truly, its predominant activity in number and effort of employees, in method of total operation, in source of profit, was as a merchant.[
]

While this holding does not directly address the use tax exemption language at issue in the instant case, it does support the concept set forth in Wendy’s of a manufacturing entity and its distinction from the concept of a retail establishment, such as a restaurant.
  


Brinker cites cases in which appellate courts have held that the exemption in either 
§ 144.030.2(4) or (5)
 applied to processes taking place in operations that could be characterized as creating products for immediate sale.  These include exemptions for computer equipment to produce daily newspapers in a newspaper office and publishing plant,
 and equipment by which a telephone company transmits voices over telephone lines to its customers.
  Nevertheless, 
those opinions do not address the threshold issue of whether the processes take place in a manufacturing or a retail entity. 


Brinker also relies upon cases dealing with the component part exemption in 
§ 144.030.2(2),
 which exempts:

Materials, manufactured goods, machinery and parts which when used in manufacturing, processing, compounding, mining, producing or fabricating become a component part or ingredient of the new personal property resulting from such manufacturing, processing, compounding, mining, producing or fabricating and which new personal property is intended to be sold ultimately for final use or consumption; and materials, including without limitation, gases and manufactured goods[.]
(Emphasis added.) 


In Al-Tom Investment, Inc. v. Director of Revenue (“Al-Tom”),
 the Supreme Court decided whether the Director needed to measure how much of the oil used by Kentucky Fried Chicken restaurants to fry its chicken actually is absorbed into the final product to determine what percentage of the oil is exempt as a component part.  The court decided that if any part of a material is intended to be and does remain an essential or necessary element of the finished product, then the entire purchase is exempt.
  The Al-Tom decision is not applicable in the instant case because the threshold issue of whether the taxpayer is a manufacturer or a retailer was not addressed.  

More recently, in Westwood Country Club v. Director of Revenue,
 the Supreme Court decided whether a country club restaurant’s purchases were exempt under § 144.030.2(2) when the purchases were of materials used in processing goods into new personal property to be sold for final use or consumption.  The court decided that Westwood was not making “sales at retail” 
because it was a members-only club that did not charge sales tax on meals and beverages that it served to members.  Again, the decision contains no holding that assists in the determination of our threshold issue of whether Brinker’s restaurants are manufacturing or retailing entities.

Brinker cites our 1992 decision in Souffle, Inc. d/b/a Café Allegro v. Director of Revenue
 in which Brinker claims that we recognized that the Al-Tom decision implicitly recognized that frying chicken was “manufacturing, processing, compounding, producing or fabricating.”  Nevertheless, as with Al-Tom, the issue of whether a restaurant was a place of manufacture or of retail sales was not raised or decided.

Brinker also cites certain instances in which the Director has recognized exemptions under § 144.030.2(4) or (5)
 in which Brinker claims that the operations closely resemble that of a restaurant.  While the Director's interpretation of a statute that she is empowered to administer can be of some value in determining a statute’s meaning,
 we make no findings about such practices because they did not involve restaurants.  In any event, the law determines the incidence of taxation, and the Director and her subordinates have no power to vary the force of the statutes.
  

“[S]ales tax is purely a matter of statute and within the power of the legislature, subject to constitutional limits.”
  When interpreting and applying these exemptions, we are constrained by the following principles:


[Brinker] has the burden to show it qualifies for an exemption. . . .  Tax exemptions are strictly construed against the taxpayer. . . .  An exemption is allowed only upon clear and unequivocal proof, and doubts are resolved against the party claiming it. . . .  Exemptions are interpreted to give effect to the 
General Assembly's intent, using the plain and ordinary meaning of the words.[
]


The intent of the manufacturing exemptions from sales/use tax is “to encourage the production of items ultimately subject to sales tax and to encourage the location and expansion of industry in Missouri.”
  Nevertheless, the language of a statute sets the limits on how far seemingly limitless intent can be extended.  The meaning of “manufacturing” can be ascertained by referring to other words or phrases associated with it.
  “Manufacturing” is used in 
§ 144.030.2(4) and (5) with “mining” and “fabricating,” terms more associated with entities whose purpose is production rather than retail sales and service.  Subdivision (5) uses the word “plant,” also normally associated with an industrial sense of the terms “manufacturing, mining, and fabricating.”  Further, both subdivisions expressly limit the exemptions to “manufacturing . . . a product which is intended to be sold ultimately for final use or consumption.”  (Emphasis added.)  “Ultimate” means “last in a progression or series : FINAL . . . arrived at as the last result.”
  The product that the legislature contemplated being produced by “manufacturing” was not one being produced for immediate retail sale as in a restaurant, but one produced for a later retail sale.  Subdivisions (4) and (5) are couched in words unmistakably associated with entities whose purpose is production rather than retail sales and service.  The term “manufacturing” cannot be uprooted from this context.  We find the meaning of “manufacturer” set forth in Kansas City v. Manor Baking Co. and in Wendy’s as persuasive on the issue of the appropriate context in which any operation employing “manufacturing” must be set to merit the exemptions in § 144.030.2(4) and (5).


Brinker's restaurants are not manufacturing or production entities.  They produce products only insofar as needed for immediate retail sale.  Brinker has failed to provide “clear and unequivocal proof” that the exemptions in § 144.030.2(4) and (5)
 apply to machinery and equipment used in restaurants to prepare food and drinks for sale to customers.  We resolve the doubts raised by the statutory language against Brinker.  We deny Brinker's claim for a refund of the use taxes it paid on the machinery and equipment.
B.  Resale

Section 144.610.1 imposes a use tax for the privilege of storing, using, or consuming in Missouri personal property purchased from out of state.  

Missouri has adopted a system of taxation of tangible personal property focused upon sales “at retail”.  Sales that occur within the State of Missouri are subject to a sales tax.  § 144.020.  Out of state purchases are subject to a compensating use tax.  § 144.610.  Both the sales and use tax statutes contain exclusions and exemptions that eliminate taxation of the sale or use of property which is to be resold.  § 144.010(8); § 144.605(10); § 144.615(6).  These sections avoid multiple taxation of the same property as it passes through the chain of commerce from producer to wholesaler to distributor to retailer.[
]

Section 144.605’s definitions of storage and use exclude resales:

(10) "Storage", any keeping or retention in this state of tangible personal property purchased from a vendor, except property for sale or property that is temporarily kept or retained in this state for subsequent use outside the state;
*   *   *

(13) "Use", the exercise of any right or power over tangible personal property incident to the ownership or control of that property, except that it does not include the temporary storage of 
property in this state for subsequent use outside the state, or the sale of the property in the regular course of business[.]

(Emphasis added.)  Also, § 144.615
 exempts resales from use tax:

There are specifically exempted from the taxes levied in sections 144.600 to 144.745:
*   *   *

(6) Tangible personal property held by processors, retailers, importers, manufacturers, wholesalers, or jobbers solely for resale in the regular course of business[.]


The definition of resale in § 144.615(6)
 is interchangeable with the definition of “sale” found in § 144.605(7),
 which provides:
"Sale", any transfer, barter or exchange of the title or ownership of tangible personal property, or the right to use, store or consume the same, for a consideration paid or to be paid, and any transaction whether called leases, rentals, bailments, loans, conditional sales or otherwise, and notwithstanding that the title or possession of the property or both is retained for security.

Brinker’s refund claim includes use tax paid on reusable items purchased for the use of its customers, including benches, chairs, and bar stools used for seating; and tables, dishes, glasses and other tableware used during meals.  All of the property is used by Brinker's dine-in customers.  A purchase is required as a condition of use.  Brinker contends that the transfer to the customer of the right to use the property is a resale because it falls within the definition of “sales at retail” at § 144.010.1(10).
  

Further, Brinker relies on the judicial definition of “resale” as (1) a transfer, barter or exchange (2) of the title to or ownership of tangible personal property or the right to use, store or 
consume the same (3) for a consideration paid or to be paid.
  Brinker relies on appellate court decisions that involved the Director assessing sales or use tax against a business’ purchase of property that the business, in turn, allowed a customer to use at least temporarily for consideration paid.  Brinker contends that these decisions stand for the proposition that such purchases are excepted and exempted from use tax.
  

The Director first relies upon § 144.011.1(10),
 which provides:

1.  For purposes of sections 144.010 to 144.525 and 144.600 to 144.748, and the taxes imposed thereby, the definition of "retail sale" or "sale at retail" shall not be construed to include any of the following:

*   *   *

(10) The purchase by persons operating eating or food service establishments, of items of a nonreusable nature which are furnished to the customers of such establishments with or in conjunction with the retail sales of their food or beverage.  Such items shall include, but not be limited to, wrapping or packaging materials and nonreusable paper, wood, plastic and aluminum articles such as containers, trays, napkins, dishes, silverware, cups, bags, boxes, straws, sticks and toothpicks[.]

The Director contends that because the legislature excludes only nonreusable items from “retail sales” on which restaurants must pay sales or use tax, the legislature intended to leave purchases of reusable items within the definition of retail sales.  Thus, a restaurant’s purchases of reusable items are subject to sales and use taxes.    

We conclude that § 144.011.1(10) is an accurate guide to the legislative intent regarding the imposition of sales or use tax on a restaurant’s purchases of reusable items.  It is common knowledge, and was certainly known to the legislature, that restaurants use platters, pitchers, 
plates, glasses, and mugs as containers on or in which it places food to serve to the customers and that the cost of these items is included, as with other overhead, in the price of the food and beverages.  The customers consume the food and drinks as served, sometimes with the aid of utensils.  It is also common knowledge that restaurants intend to clean these items and reuse them for serving food and drinks to subsequent customers.  Other items, such as paper napkins, toothpicks, and throw-away utensils and plates, are not reusable.  Given this context, the legislature’s expressly excepting only nonreusable items from the definition of retail sale necessarily implies that the only remaining types of items – the reusable ones – are within the definition of “sale” for use tax purposes.  By its enactment of § 144.011.1(10), the legislature recognized that reusable items are not being “sold” to the customers, but that restaurants are providing them as a means of conveying the food to the customers and as a service for their customers’ temporary use to enable them to consume the restaurants’ products.  Therefore, Brinker's purchases of the reusable items were not excepted or exempted from the use tax’s application to retail sales.  Accordingly, Brinker did not purchase the reusable items for resale and did not use or store them for sale.  

Brinker counters that “nothing about section 144.011.1(10) evidences an intent to tax reusable items provided by a restaurant, or to restrict the sale for resale exclusions and exemption under the sales and use tax law.  Indeed, sections 144.605 and 144.615 are not even mentioned in section 144.011.1(10).”
  Brinker's argument ignores the introductory language to § 144.011.1, which expressly applies the provisions of that statute, including § 144.011.1(10), to the use tax statutes in §§ 144.600 to 144.748.  Brinker relies upon Smith Beverage Co. of Columbia v. Reiss,
 which contained a holding concerning the original version of § 144.011, effective on 
September 15, 1973.  This was the predecessor to language now found in § 144.011.1(9).  Section 144.011
 provided:  
For purposes of Sections 144.010 to 144.510 and the tax imposed thereby, the definition of ‘sale at retail’ shall not be construed to include the transfer of reusable containers used in connection with the sale of tangible personal property contained therein for which a deposit is required and refunded on return.
(Emphasis added.) 


While the court held that § 144.011
 did not apply to use tax statutes, what Brinker ignores is that the court relied on the emphasized language that expressly limited its application to sales tax statutes:

Appellant [the Director] contends enactment of § 144.011 manifests a legislative intent to restrict the use tax exemption of § 144.615(6).  This contention is not well taken for several reasons. Section 144.011, clear and unambiguous in its terms, specifically states it is applicable only to the Sales Tax Law, i. e., §§ 144.010 to 144.510, RSMo 1969, as amended. If the legislature had intended to extend the ambit of § 144.011 to the Use Tax Law, it could have expressly so provided.[
]


Section 144.011.1(10) does not contain the limiting language contained in the original version of the statute.  As we have pointed out, the application of § 144.011.1(10) to the use tax statutes is now “expressly so provided” in the introductory language to subsection 1.  Therefore, our application of § 144.011.1(10) to the use tax statutes is not inconsistent with the holding in Smith Beverage Co. of Columbia.

Furthermore, the decisional law relied upon by Brinker does not support its refund claim.  As the Director points out, Missouri courts have developed two approaches in determining whether an item is purchased for resale.  In the first approach, we determine whether the items 
were permanently transferred to the customers in exchange for consideration for a taxable sale or service.  Examples of this approach are a supermarket’s purchases of bags that it provided to customers to carry home their groceries;
 a business’ purchases of dry ice that it used to pack its sales of raw meat to preserve the meat during its shipment to the customer;
 purchases by a place of amusement of prizes that customers could win by purchasing tokens to play the games;
 leasing pallets to a soap manufacturer to use for shipping product to customers when the customers kept the pallets and the cost of leasing the pallet was factored into the purchase price of the soap product;
 and a sports team’s purchase of promotional items that it transferred to customers who bought normally priced game tickets for designated promotional games.
  The common thread in these decisions – that the customer kept the items that were for resale – is not present with the items that Brinker claims are for resale.  The restaurant customers leave the items at the restaurant to be cleaned and used by other customers.

In the second approach, the courts determined whether there was consideration paid or to be paid for the temporary transfer of the use of the tangible personal property.   The courts found that there was additional consideration for the use of tangible personal property and that this additional consideration was subject to sales/use tax.  Examples are an insulation retailer’s purchase of insulation blowers for rental to those customers who paid a higher price for the insulation
 and a coffee wholesaler’s purchases of equipment to grind coffee beans and make coffee for lending to those of its retailer grocery store customers who paid a higher price for 
coffee beans.
  These holdings do not apply here because Brinker's customers paid the same regardless of whether they used any of the reusable items.  

The decisional law is not contrary to, but rather supports our conclusion that Brinker's purchases of the reusable items are subject to use tax.

We deny Brinker's claim for a refund of use tax paid on its purchases of the reusable items.


SO ORDERED on October 14, 2009.


________________________________



NIMROD T. CHAPEL, JR. 


Commissioner
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