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BRIGHT START ACADEMY, INC.,
)



)



Petitioner,
)




)


v.

)

No. 13-0204 DH



)

DEPARTMENT OF HEALTH AND
)

SSENIOR SERVICES,
)




)



Respondent.
)

DECISION

For the reasons discussed below, we dismiss this case for lack of jurisdiction.

Procedure

On February 4, 2013, the petitioner, Bright Start Academy, Inc. (Bright Start), filed a motion for stay with this Commission under § 210.245.4, RSMo (Supp. 2012), and request for immediate hearing, and filed a complaint on February 5, 2013, asking that the suspension be lifted.  Bright Start also filed an affidavit and other documents in support of its motion.

The respondent, the Department of Health and Senior Services (the Department), filed a motion to dismiss and suggestions in opposition to the motion for stay on February 14, 2103, arguing this Commission lacks jurisdiction. Bright Start filed responded the same morning.

We held a conference call on the afternoon of February 14, 2013 to address the parties’ motions.  The facts relevant to the jurisdictional issue are not disputed.

Findings of Fact
1. Bright Start operates a child care center and is licensed by the respondent, the Department.  
2. A serious incident occurred on December 24, 2012, involving the safety of a toddler at Bright Start’s O’Fallon facility. 
3. Per §§ 210.245.2 and .4, RSMo (Supp. 2012), the Department issued notices to Bright Start, dated December 27, 2012, informing it of the Department’s intent to revoke and to immediately suspend the facility’s license.  
4. Bright Start timely appealed the immediate suspension to the Department on January 4, 2013, under § 210.245.4.  
5. After a hearing on January 18, 2103, the Department’s hearing officer affirmed the immediate suspension, issuing a final decision and order dated “January 30, 2013.”
  
Conclusions of Law
Section 210.245 is not an intuitive statute. It establishes a bifurcated, but overlapping, process for the Department’s supervision of licensees and enforcement, pursuant to subsections 2 and 4.
Section 210.245.2 establishes the process for discipline of a license:  “If the [Department] proposes to deny, suspend, place on probation or revoke a license, the [Department] shall serve upon the…licensee written notice of the proposed action to be taken.”  A licensee has 30 days to submit a written request—to the Department—for a hearing before this Commission.  Id.  If the licensee does not do so, the proposed discipline takes effect in 31 days.  Id.  If the license does request a hearing, the Department has 90 days from the date of the request to file the complaint.  Id.  
Here, the Department has served Bright Start with notice of intent to revoke Bright Start’s license as provided by subsection 2, and on January 4, 2103, Bright Start submitted a written request to the Department for a hearing before this Commission.  The Department has not yet filed a complaint with us, although it indicated it “intends” to do so.  The 90 days run on April 4, 2103. 
Section 210.245.4 specifically concerns license suspension.   Under subsection 4, the Department “may suspend any license simultaneously with the notice of proposed action to be taken in subsection 2 of this section, if” the Department “finds that there is a threat of imminent bodily harm to the children in care.”  If the Department decides to suspend a license under subsection 4, 
The licensee may appeal the decision…to the [D]epartment…. A hearing shall be conducted by the [D]epartment…within ten days….  The suspension shall continue in effect until the conclusion of the proceedings, including review thereof, unless sooner withdrawn by the [D]epartment…, dissolved by a court of competent jurisdiction or stayed by the administrative hearing commission.  Any person aggrieved by a final decision of the [D]epartment…made pursuant to this section shall be entitled to judicial review in accordance with chapter 536.

§210.245.4.

Here, the Department issued an immediate suspension of Bright Start’s license on December 27, 2012; Bright Start had an appeal hearing before the Department’s hearing officer who upheld the suspension; and now Bright Start seeks a stay from this Commission.  
We cannot read into the statute what it not there.  Subsection 2 specifically provides that the Department may file a complaint—for proposed discipline in the form of suspension—with this Commission, but affords no avenue for the licensee to file a complaint for review.  Subsection 4 specifically provides that a licensee may “appeal” a decision to suspend its license to the Department, but makes no corresponding provision for “appeal” of a decision to suspend to this Commission.  
While § 210.245.4 also provides (emphasis added) that a “suspension shall continue in effect until the conclusion of the proceedings, including review thereof, unless sooner withdrawn by the department of health and senior services, dissolved by a court of competent jurisdiction or stayed by the administrative hearing commission,” we cannot ignore the final sentence of subsection 4, which provides that any person aggrieved by a “final decision” issued by the Department “shall be entitled to judicial review” under Chapter 536.  

In the instant case, although the Department has indicated it “intends” to file a complaint seeking discipline under subsection 2, it has not yet done so.  That means, for purposes of subsections 2 and 4, and this Commission’s jurisdiction, the only relevant procedural development is that the Department has issued what is—as the parties both agree—the “final decision” of the Department on the subsection 4 suspension.  And, that means, Bright Start’s options for review are limited by the explicit provision in the final sentence of subsection 4 to judicial review under Chapter 536, not review by this Commission.

Bright Start argues that “judicial review” includes review by this Commission as well as by the courts.  It does not. This Commission is an executive agency, limited to the power conferred by law.  To be sure, we are generally charged by statute to apply and to be governed by the administrative procedures in Chapter 536, except to the extent otherwise provided in Chapter 621.  § 621.135, RSMo (2000).  But Chapter 621 recognizes that “judicial review” is review separate from that which this Commission performs:  “[A]ll final decisions of the administrative hearing commission shall be subject to judicial review as provided in and subject to the provisions of sections 536.100 to 536.140, RSMo[.]”  § 621.145, RSMo (2000)(emphasis added).  
Even if Chapter 621 gives this Commission general authority to review the Department’s final decision here, the specific provision in § 210.245.4 would control.  And subsection 4 specifically provides for “judicial review” of the Department’s “final decision.”  We cannot assume general powers of review.  
Bright Start also argues that reading subsection 4 to require it to seek judicial review would make the reference to this Commission in the penultimate sentence of the subsection meaningless. It does not.  That sentence provides that the suspension continues “until the conclusion of the proceedings, including review thereof, unless sooner withdrawn by the [D]epartment…, dissolved by a court of competent jurisdiction or stayed by the administrative hearing commission.”  § 210.245.4.  Such review can be triggered when the Department pursues suspension under subsection 4 and simultaneously pursues discipline under subsection 2.  In such a scenario, a licensee who wants a stay could request it of this Commission or a circuit court.

The Department in fact describes a subsection 2 proceeding as the “usual” discipline process, and has indicated in the instant case that it “intends” to pursue revocation of Bright Start’s license under subsection 2.  The Department is of course within its statutory authority to delay the filing of such a complaint in this Commission until April 4, 2103.  We make this observation to highlight the complications of the statutory process here, and the practical difficulties it can create for licensees.  Had the Department already filed its complaint, Bright Start would not need to pursue a stay in circuit court.  But under the present posture of the matter, that is the only avenue provided by law.
Summary


The Department’s motion to dismiss for lack of jurisdiction is granted.


Bright Start’s motion for stay is denied.

SO ORDERED on February 15, 2013.  
.

_________________________________



ALANA M. BARRAGÁN-SCOTT


Commissioner
� 	Bright Start disputes the date, by a day or so, that the final decision and order was actually dated and sent.  Because the date is not material to our jurisdictional decision, we make no findings or conclusions in regard to the issue.
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