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)
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DECISION


  There is cause to deny Jennifer Bridgman’s application to enter a basic training course because she committed the criminal offense of assault in the third degree with physical injury.
Procedure


On October 25, 2005, Bridgman filed a complaint appealing the denial of her application to the Director of the Department of Public Safety (“the Director”) for admittance into a basic training course.  On November 29, 2005, the Director filed an answer.  We held a hearing on February 6, 2006.  Assistant Attorney General Shawn Naccarato represented the Director.  Bridgman represented herself.  Our reporter filed the transcript on February 8, 2006. 
Findings of Fact

1. On April 12, 2002, Bridgman got into a fist fight with someone who ran a stop sign and almost hit Bridgman’s car.  Bridgman caused enough physical injury that the victim incurred medical bills.  Bridgman was 17 years old at the time.
2. On June 5, 2002, Bridgman pled guilty to assault in the third degree with physical injury in the Circuit Court of Audrain County.  The court imposed a sentence of 60 days in the county jail.  The court suspended the execution of sentence and placed Bridgman on two years of unsupervised probation.
3. Sometime in 2005, Bridgman applied to the Director for entrance into a basic training course at the Law Enforcement Training Institute.  
4.
By letter dated October 6, 2005, the Director notified Bridgman that he denied her application.
Conclusions of Law


We have jurisdiction to hear Bridgman’s complaint.
  Bridgman has the burden of showing that she is qualified to enter the basic training course.
  
Section 590.100 provides:


1.  The director shall have cause to deny any application for a peace officer license or entrance into a basic training course when the director has knowledge that would constitute cause to discipline the applicant if the applicant were licensed.
Our Regulation 1 CSR 15-3.380(2)(E) requires the Director to include in his answer to the complaint:  

1.  Allegations of any facts on which the respondent bases the action, with sufficient specificity to enable the petitioner to address such allegations;

2.  Any provision of law that allows the respondent to base the action on such facts[.]
The Director included the following provisions of law as the basis for denying the application:

§590.080.1 (2), RSM0 [sic], Has committed any criminal offense, whether or not a criminal charge has been filed.

§590.080.1 (4), RSMo, Has caused a material fact to be misrepresented for the purpose of obtaining or retaining a peace officer commission or any license issued pursuant to this chapter.

§590.080.1 (6), RSMo, Has violated a provision of this chapter or a rule promulgated pursuant to this chapter.

11 CSR 75-13.090(3)(C), Has pleaded guilty to, been found guilty of, or been convicted of a criminal offense, whether or not a sentence has been imposed.

The only “allegations of conduct” in the answer are as follows:


8.  On June 5, 2002, the Petitioner plead [sic] guilty to the crime of Assault in the Third Degree in the Circuit Court of Audrain County, Missouri, and received a suspended execution of sentence.

9.  On April 12, 2002, the Petitioner committed the crime of Assault in the Third Degree by punching Angie Renstrom in the forehead and face, breaking her nose.
Misrepresentation of Material Fact
There are no allegations about what material fact was misrepresented.  Trying to respond to the Answer at the hearing, Bridgman assumed that the Director’s accusation referred to something she might have been required to do regarding fingerprinting.  She testified:

I put my application into LETI . . . .  The Law Enforcement Training Institute at the Hearnes Center in Columbia, Missouri.  And I was over six weeks into the program.  They did the fingerprinting.  And on the fingerprint forms, we are to put down any criminal records that we may have.  And I didn’t realize that I had a criminal record.

Well, I knew I had done something wrong.  But I thought that I was under 18, so I was unaware that it was going to be on my record permanently. . . .  I didn’t mean to misrepresent anything.  I am aware that I made mistakes.  And everybody makes mistakes.  
And I’ve learned from them.  I served probation.  I paid restitution.  I paid my court fines.  And I moved on and went to college. . . .
We cannot tell what the material representation was that the Director relied upon because he did not set it forth in his answer and did not clarify the matter with any evidence at the hearing.  The “application” that Bridgman filed at the training facility is not in evidence.  Neither is any question she was asked about the fingerprinting.  Bridgman testified that the fingerprinting process required her “to put down any criminal records that we may have.”  But we cannot determine whether Bridgman misrepresented a material fact unless we know exactly what question she was asked or what information she was required to produce.  The Director introduced no evidence on this issue.  There is insufficient evidence for us to find that Bridgman misrepresented any material fact.

Criminal Offense
We do find that Bridgman committed the criminal offense of assault in the third degree.  Section 565.070, RSMo 2000, provides:


1.  A person commits the crime of assault in the third degree if:

(1) The person attempts to cause or recklessly causes physical injury to another person[.]

This is a Class A misdemeanor.
  Bridgman admitted at the hearing that she got into a fist fight and caused injury.
  We also consider her guilty plea as an admission of the crime.
  Bridgman’s commission of this criminal offense is cause for discipline under § 590.080.1(2).  Therefore, the Director has a reason under § 590.100.1 to deny her application to enter a basic training course.  
Violation of Rule

The Director denied Bridgman’s application for the additional reason that she received a conviction.  Bridgman’s guilty plea resulted in a suspended execution of sentence.  That is a conviction.
  The Director relies upon § 590.080.1(6), which provides:

1.  The director shall have cause to discipline any peace officer licensee who:

*   *   *


(6) Has violated a provision of this chapter or a rule promulgated pursuant to this chapter.

The rule that the Director claims Bridgman violated is 11 CSR 75-13.090(3)(C).  Section 590.080.1(6) does not, itself, authorize rulemaking.  It allows discipline for violation of a rule published under “this chapter.”  Rules must have statutory authority in order to be valid.
  “Only rules promulgated by an administrative agency with properly delegated authority have the force and effect of law.”
  Thus, § 590.080.1(6) allows discipline for violation of a rule only if the authority to promulgate that rule exists in Chapter 590. 


The Director’s plenary rulemaking power under § 590.123.1 “to effectuate the purposes of this chapter [590, RSMo]” was repealed effective August 28, 2001.
  Since August 28, 2001,
 the Director has had rulemaking power regarding the discipline of peace officer licenses only under § 590.030.5(1), which is specifically limited to continuing education.  Thus, as of August 28, 2001, § 590.080.1(6) allowed peace officer discipline for violation of regulations only if related to continuing education.


Eight months later, the Director filed a notice of rulemaking for his Regulation 11 CSR 75-13.090,
 which states:

(2) As used in section 590.080.1, RSMo:


(A) The phrase has “committed any criminal offense” includes a person who has pleaded guilty to, been found guilty of, or been convicted of any criminal offense.

*   *   *

(3) Pursuant to section 590.080.1(6), RSMo, the Director shall have cause to discipline any peace officer licensee who:

*   *   *


(C) Has pleaded guilty to, been found guilty of, or been convicted of a criminal offense, whether or not a sentence has been imposed.
Because that rule purports to discipline licensees for matters unrelated to continuing education, the rule is without statutory authority.


In Bridge Data Co. v. Director of Revenue, 794 S.W.2d 204 (Mo. banc 1990), the Missouri Supreme Court instructed that we must not apply an unauthorized regulation in a contested case because this Commission has “full authority” to resort to the statutes and reach a decision on the law as we find it.  Id at 207.  In Missouri Dep’t of Public Safety v. Dameron, 161 S.W.3d 411 (Mo. App., W.D. 2005), the court held that a guilty plea is proof that the licensee “committed any criminal offense” for purposes of § 590.080.1(2) because the Director construed it thusly in 11 CSR 75-13.090.  However, that case did not address § 590.080.1(6), and the court did not discuss whether there is statutory authority for Regulation 11 CSR 75-13.090.  We conclude that the Director had no authority to promulgate that regulation, so we cannot apply 
it in this case.  Therefore, Bridgman’s conviction is not a basis for denying her application under § 590.100.1.
Rehabilitation
Bridgman argued that the assault was four years ago when she was 17 and that she has since grown up and changed her attitudes and conduct.  We normally have the discretion in licensing application cases to consider whether the applicant has been sufficiently rehabilitated after a conviction to grant the application.  Section 314.200, RSMo 2000.  However, § 590.100 restricts our discretion:


3.  Any applicant aggrieved by a decision of the director pursuant to this section may appeal within thirty days to the administrative hearing commission, which shall conduct a hearing to determine whether the director has cause for denial, and which shall issue findings of fact and conclusions of law on the matter. The administrative hearing commission shall not consider the relative severity of the cause for denial or any rehabilitation of the applicant or otherwise impinge upon the discretion of the director to determine whether to grant the application subject to probation or deny the application when cause exists pursuant to this section.  Failure to submit a written request for a hearing to the administrative hearing commission within thirty days after a decision of the director pursuant to this section shall constitute a waiver of the right to appeal such decision.
(Emphasis added.)
The Director has discretion to consider whether he will grant the application, or grant it subject to probation, when he holds his hearing after receiving our decision.  Section 590.100 provides:

4.  Upon a finding by the administrative hearing commission that cause for denial exists, the director shall not be bound by any prior action on the matter and shall, within thirty days, hold a hearing to determine whether to grant the application subject to probation or deny the application.  If the licensee fails to appear at the director’s hearing, this shall constitute a waiver of the right to such hearing.
(Emphasis added.)
Summary


The Director has cause to deny Bridgman’s application to enter a basic training course because she committed the criminal offense of assault in the third degree with physical injury.

There is no cause to deny her application regarding any material misrepresentation because the evidence does not show any.


There is no cause to deny her application regarding any rule violation.


SO ORDERED on March 7, 2006.



________________________________



KAREN A. WINN  


Commissioner
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