Before the

Administrative Hearing Commission

State of Missouri

BRICKHOUSE PRODUCTIONS, INC., 
)

d/b/a BRICKHOUSE PRODUCTIONS,
)



)



Petitioner,
)




)


vs.

)

No. 02-0616 LC




)

SUPERVISOR OF LIQUOR CONTROL,
)




)



Respondent.

DECISION


The liquor licenses of Brickhouse Productions, Inc., d/b/a Brickhouse Productions (Brickhouse) are subject to discipline under section 311.660(6)
 for violating Regulation 11 CSR 70-2.130(1) by selling intoxicating liquor or nonintoxicating beer while its licenses were suspended.

Procedure


On April 29, 2002, Brickhouse filed a complaint appealing the order of the Supervisor of Liquor Control (Supervisor) revoking its licenses for selling intoxicating liquor or non-intoxicating beer while its licenses were suspended.  On April 29, 2002, this Commission stayed the enforcement of the Supervisor’s order.  

On August 16, 2002, the Supervisor filed a motion for summary determination with supporting exhibits.  Our Regulation 1 CSR 15-2.450(4)(C) provides that we may decide this 

case without a hearing if the Supervisor establishes facts that (a) are not disputed and (b) entitle 

either party to a favorable decision.  ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993).

Brickhouse filed a response to the motion on September 9, 2002.  The following facts are not in dispute.  

Findings of Fact
1. Brickhouse does business at 213 West Commercial, Springfield, Missouri.  Brickhouse maintains a retail liquor by-the-drink license and a Sunday by-the-drink temporary license issued by the Supervisor. 

2. Brickhouse’s licenses were suspended for ten days effective January 21, 2002, by order of the Supervisor dated December 17, 2001.

3. On January 23, 2002, Brickhouse’s business was not closed, and on that date Brickhouse or its employee sold intoxicating liquor or non-intoxicating beer to liquor control Agent Hollis while the licenses were suspended.  

4. The Circuit Court of Greene County, Missouri, issued a stay order effective 

January 24, 2002, which stayed the enforcement of the Supervisor’s order.

5. On April 1, 2002, the Supervisor issued an amended order revoking Brickhouse’s licenses effective May 6, 2002, for engaging in liquor business when its licenses were suspended.

Conclusions of Law


We have jurisdiction to hear Brickhouse’s complaint.  Sections 311.691 and 621.045.1.  The Supervisor has the burden to prove the facts by a preponderance of the credible evidence.  Harrington v. Smarr, 844 S.W.2d 16, 19 (Mo. App., W.D. 1992). 


The Supervisor cites section 311.660(6), which authorizes the Supervisor to establish regulations and to suspend or revoke licenses issued under Chapter 311 for violating those regulations.  Section 311.660 provides:


The supervisor of liquor control shall have the authority to suspend or revoke for cause all such licenses; and to make the following regulations, without limiting the generality of provisions empowering the supervisor of liquor control as in this chapter set forth as to the following matters, acts and things:

*   *   *   


(6) Establish rules and regulations for the conduct of business carried on by each specific licensee under the license, and such rules and regulations if not obeyed by every licensee shall be grounds for the revocation or suspension of the license[.] 


Regulation 11 CSR 70-2.140(1) provides that a licensee is responsible for actions of his employees on the licensed premises:


Licensees at all times are responsible for the conduct of their business and at all times are directly responsible for any act or conduct of any employee on the premises which is in violation of the Intoxicating Liquor Laws . . . or the regulations of the supervisor of liquor control.


The Supervisor alleges that Brickhouse’s licenses are subject to discipline for violating Regulation 11 CSR 70-2.130(1), which provides in part:

No licensee who shall have had his/her license suspended by order of the supervisor of liquor control shall sell, give away or permit the consumption of any intoxicating liquor or nonintoxicating beer[.]

The Supervisor points out that Brickhouse admitted in responses to discovery requests that it sold intoxicating liquor or non-intoxicating beer while its liquor licenses were suspended in violation of 11 CSR 70-2.130(1).  


Brickhouse argues that the Supervisor has provided no factual basis to find that revocation is warranted.  However, this Commission determines only whether there is cause for 

the Supervisor to discipline the license.  When we decide that there is cause for the Supervisor to discipline a license, we certify the record to the Supervisor, who conducts his own proceedings to determine the appropriate degree of discipline.  Section 621.110.


Brickhouse sold intoxicating liquor or non-intoxicating beer while its liquor licenses were suspended in violation of 11 CSR 70-2.130(1).  Therefore, we find cause to discipline Brickhouse’s licenses under section 311.660(6).


The Supervisor also cites cause for discipline under section 311.680.1, which provides:


Whenever it shall be shown, or whenever the supervisor of liquor control has knowledge, that a person licensed hereunder has . . . violated any of the provisions of this chapter, the supervisor of liquor control may . . . suspend or revoke the license of that person[.]

However, neither the answer,
 motion for summary determination, suggestions in support, nor the request for admissions cites a statute within Chapter 311 that Brickhouse is alleged to have violated.  Thus, we cannot find cause to discipline under section 311.680.1.

Summary


We find cause to discipline Brickhouse’s licenses under section 311.660(6) for violating 11 CSR 70-2.130(1).  We cancel the hearing.


SO ORDERED on September 20, 2002.



________________________________



KAREN A. WINN



Commissioner

�Statutory references are to the 2000 Revised Statutes of Missouri.


	�The answer sets forth the grounds on which we may find cause to discipline a license.  Ballew v. Ainsworth, 670 S.W.2d 94, 103 (Mo. App., E.D. 1984).





	�Duncan v. Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs, 744 S.W.2d 524, 538-39 (Mo. App., E.D. 1988).  
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