Before the

Administrative Hearing Commission

State of Missouri

DEPARTMENT OF HEALTH AND
)

SENIOR SERVICES, BUREAU OF
)

CHILD CARE,
)



)



Petitioner,
)




)


vs.

)

No. 06-0073 DH



)

CLARA BREWINGTON,
)




)



Respondent.
)

DECISION


Clara Brewington is subject to discipline for violating state regulations.

Procedure

On January 25, 2006, the Department of Health and Senior Services, Bureau of Child Care (“the Department”) filed a complaint alleging that there is cause to discipline Brewington’s license for her child care facility.  On January 30, 2006, Brewington was served with a copy of the complaint and our notice of complaint/notice of hearing.  On September 22, 2006, we held a hearing on the complaint.  Patricia M. Watkins, with the Office of the General Counsel, represented the Department.  Clara Brewington appeared by telephone.  The matter became ready for our decision on January 17, 2007, the date Brewington’s brief was due.
Findings of Fact

1. Brewington’s most recent license was issued on June 1, 2004, and expired on 
May 31, 2006.  The expiration date is written on the face of the license.  The license was issued to Brewington at 11808 Food Lane, Kansas City, Missouri. 

2. The license limited Brewington to caring for 10 children maximum, infant through 14 years.  The facility was licensed for daytime care.  Further restrictions limited the number of children under the age of 2 permitted, depending on the total number of children in care.
3. Katie Kinsler and Anthony Johnson enrolled their daughter K.J. (born December 2, 2003) in Brewington’s child care facility in 2004.
4. On October 11, 2005, Kinsler gave K.J. a bath and did not observe any bruising on the child’s body.
5. Kinsler observed no bruises on K.J. before taking her to day care on October 12, 2005.
6. On October 12, 2005, K.J. had loose stools and difficulty controlling her bowels.  Brewington did not send K.J. home.
7. On October 12, 2005, Brewington spanked K.J. with a fly swatter.
8. On October 12, 2005, Kinsler picked K.J. up from day care between 2:00 and 3:30 pm.  She was alone with K.J. that evening.  That evening Kinsler noticed a bruise on K.J.’s tailbone with a mark across her buttock and thigh.  The mark appeared to be made by the handle part of a fly swatter.

9. Kinsler called Brewington the evening of October 12, 2005, after discovering the bruises on K.J.  Brewington admitted to Kinsler that she had spanked K.J. because K.J. had been “pooping her pants.”
 
10. When Johnson called Brewington on October 12, 2005, to ask about the bruises on K.J., Brewington admitted to him that she had spanked K.J.

11. Neither K.J.’s father or mother spanked K.J. during this period or gave Brewington permission to spank her.

12. Kinsler took K.J. to the emergency room at St. Joseph’s Hospital to be examined.  The St. Joseph’s emergency room physician thought that the bruises on K.J. looked like the handle of a fly swatter.
  The hospital personnel took pictures of the bruises and hotlined the incident.

13. On October 13, 2005, Child Care Facility Specialist Wanda Taylor, an employee of the Department, and Joni Beem, an investigator with Department of Social Services, Children’s Division, Out-Of-Home Investigations Unit (“the DSS”), observed the mark on K.J.  There was a purplish bruise approximately ½  inch wide and 1½  to 2 inches long above the crevice of K.J.’s buttock.  The bruise angled off to the right.  A narrow red mark, like a scratch, extended in a straight line from the right side around the waistline to approximately 4 inches below the left buttocks.
 
14. While enrolled in Brewington’s facility, K.J. had been saying “no, no, no” and shaking objects such as a wooden spoon.  The behavior ceased soon after K.J. stopped attending Brewington’s facility.

15. On October 13, 2005, during their examination of K.J., Taylor and Beem observed K.J. pick up a plastic toy and hit herself, saying “No, no, no, no.”
16. On October 13, 2005, Taylor and Beem met with Brewington at her facility. 
17. During the on-site interview, Brewington admitted to Taylor and Beem that she spanks children when they do something they “have no business doing” or when they have accidents.

18. Brewington stated that she uses her hand to spank children when she is potty training them.  Brewington admitted to Taylor and Beem that she used a fly swatter for spanking.
19. During the on-site interview, Brewington admitted to Taylor and Beem that she had swatted K.J. on two occasions on October 21, 2005, but had no idea it would cause marks on the child.
 
20. Brewington showed Taylor and Beem her fly swatter, which was approximately 1½  feet long with a handle approximately 1 to 1½  inches wide, with ridges on each side.  It was plastic and aqua in color.
21. Brewington admitted to Taylor and Beem that she knew physical discipline and discipline for soiling accidents were prohibited by child care licensing rules.
22. On October 13, 2005, Taylor and Beem interviewed Dominic Harper, Brewington’s grandson, who was at the house on October 12.
23. Harper heard Brewington tap on K.J.’s behind.  He stated to Taylor and Beem that K.J. was spanked because she “boo booed” on herself.

24. At the day care, Harper saw Brewington swat with the fly swatter children who were related to her.
 
25. On October 13, 2005, Taylor and Beem interviewed Dee Ann Elias, Harper’s girlfriend, who was at the house on October 12. 
26. Elias did not see K.J. get hit with the fly swatter, but heard K.J. cry and heard Brewington ask why the child “boo booed” on herself.

27. Elias stated that Brewington’s fly swatter was kept in the living room.
28. Taylor and Beem took notes during their interviews and interviewed individuals separately.
29. Brewington hit her relatives with a fly swatter at the day care in front of unrelated day care children.  Brewington raised the fly swatter and stared at the related and unrelated children in day care when a child was “act[ing] up.”

30. Brewington kept children attentive in front of the television during day care by threatening to get the fly swatter.
 
31. Taylor worked with the Department and the DSS as a social worker and supervisor for over nine years.  She has a BA in psychology.  Beem has been with the DSS for 13 years and has a masters degree in social work.
32. Taylor had no bias or prejudice against Brewington and began the interview with Brewington assuming that the complaint of abuse would not be substantiated.  Brewington’s own admissions of spanking with her hand and with a fly swatter caused the complaint to be substantiated.

33. Brewington was a mandated reporter and should have reported any suspected abuse by others.  Brewington reported nothing.

34. On October 18, 2005, the Department hand delivered to Brewington its notice to revoke and notice to immediately suspend Brewington’s child care license.
35. On October 19, 2005, the Department sent to Brewington by certified mail an amended letter of revocation and an amended letter of immediate suspension.
36. On October 27, 2005, the Department received a request for hearing from Brewington appealing the proposed revocation of Brewington’s child care license.  This request was timely filed.
 
37. On November 1, 2005, the Department received Brewington’s appeal of her immediate suspension.  Because this appeal was untimely filed,
 the Department did not hold a hearing.
Conclusions of Law 

We have jurisdiction to hear this complaint.
  The Department has the burden of proving that Brewington has committed an act for which the law allows discipline.
  The burden of proof is a preponderance of the evidence.
  
Bias
Brewington argues that either the Department or the DSS investigator was biased and predetermined to find that she abused K.J.  There is “a strong presumption in favor of the validity of an administrative determination,” and a court “will not assume that [an administrative] body was improperly influenced absent clear and convincing evidence” to the 
contrary.
  The person alleging improper influence must carry the burden of overcoming this presumption.

Other than her opinion that one of the interviewers was rude and appeared to have already made up her mind, Brewington offers no reason why two investigators would have lied about what she told them.  Taylor and Beem are experienced investigators, took notes during their interviews, and had no reason to unjustly substantiate this allegation of abuse.  
The testimony at the hearing showed that Taylor was experienced in evaluating this type of “he said/she said” conflict between parents and child care providers.
  She had no preconceived notion of guilt or innocence when she began her interview with Brewington, no incentive to substantiate the allegation of abuse, and has a personal preference not to substantiate allegations of abuse.
  Taylor began the interview with Brewington assuming that the complaint of abuse would not be substantiated.  Brewington’s own admissions of spanking caused the complaint to be substantiated.
Brewington has not met her burden of proof in any affirmative defense of claiming that either the DSS or the Department employee was biased and predetermined to find that she abused K.J.
Credibility

This Commission must judge the credibility of witnesses, and we have the discretion to believe all, part, or none of the testimony of any witness.
  When there is a direct conflict in the testimony, we must make a choice between the conflicting testimony.


Brewington testified that K.J. had come to her facility with “her fingers burnt, her face messed up.”
  Brewington appears to be arguing that K.J. was hitting herself or that her parents are responsible for any injuries.  She offers no proof other than her own speculation to support these allegations or to refute the evidence offered by the Department.  In addition, the Department notes that no reports of abuse were ever filed by Brewington although she is a mandatory reporter.  Our findings of fact reflect our determination of credibility.
Cause for Discipline


Section 210.221 states:

1.  The department of health shall have the following powers and duties:

(1) After inspection, to grant licenses to persons to operate child-care facilities if satisfied as to the good character and intent of the applicant and that such applicant is qualified and equipped to render care or service conducive to the welfare of children, and to renew the same when expired. . . .


(2) To inspect the conditions of the homes and other places in which the applicant operates a child-care facility, inspect their books and records, premises and children being served, examine their officers and agents, deny, suspend, place on probation or revoke the license of such persons [who] fail to obey the provisions of sections 210.201 to 210.245 or the rules and regulations made by the department of health.  The director also may revoke or suspend a license when the licensee fails to renew or surrenders the license;

(3) To promulgate and issue rules and regulations the department deems necessary or proper in order to establish standards of service and care to be rendered by such licensees to children. . . .
The Department argues that Brewington is subject to discipline under § 210.221.1(2) for violating its regulations.

Regulation 19 CSR 30-61.175(1)(C)7 states:

Physical punishment, including but not limited to, spanking, slapping, shaking, biting or pulling hair shall be prohibited.

We have found that on October 12, 2005, Brewington hit K.J.  Brewington violated this regulation by spanking a child at her day care facility. 

Regulation 19 CSR 30-61.175(1)(C)8 states:

No discipline technique which is humiliating, threatening or frightening to children shall be used.  Children shall not be shamed, ridiculed, or spoken to harshly, abusively or with profanity.

Brewington’s conduct of threatening children at her day care facility by raising a fly swatter and threatening to hit children and alternatively threatening to get a fly swatter threatened and frightened all the children at the day care facility, including K.J.


Regulation 19 CSR 30-61.175(1 )(C)9 states:
Punishment or threat of punishment shall not be associated with food, rest or toilet training.

Brewington violated this regulation by regularly spanking children as part of her potty training program and spanking K.J. for soiling herself on October 12, 2005.


Regulation 19 CSR 30-61.175(l)(E)11 states:

Children shall not be punished, berated or shamed in any way for soiling his/her clothes. The parent(s) shall provide extra clothing for his/her child in case the child accidentally soils him/herself.

On October 12, 2005, Brewington violated this regulation by spanking K.J. for soiling herself.


Regulation 19 CSR 30-30-61.115(5) states:
Any household member or any person present at the home during hours in which child care is provided shall not present a threat to the health, safety or welfare of the children.

Brewington violated this regulation by threatening and spanking children at her day care.

Regulation 19 CSR 30-61.185(2)(E) states:


If children exhibit any of the following symptoms, they must be sent home: 

1.  Diarrhea— more than one (1) abnormally loose stool.  If a child has one (1) loose stool, s/he shall be observed for additional loose stools or other symptoms[.]
Brewington violated this regulation by failing to send K.J. home when K.J. had loose stools.

Regulation 19 CSR 30-61.045(3)(V) states:

All day care provided on the premises of a licensed family day care home shall be in compliance with the licensing rules and the conditions specified on the license.

Brewington’s conduct violated the regulations cited above.


Brewington is subject to discipline under § 210.221.1(2) for violating the Department’s regulations.
Summary

We find cause to discipline Brewington under § 210.221.1(2).

SO ORDERED on March 28, 2007.



________________________________



JOHN J. KOPP



Commissioner

	�Tr. at 49-50.


	�Tr. at 48.


	�Tr. at 118-119.


	�Johnson testified that he had never spanked K.J.  (Tr. at 119-120.)  Kinsler testified that no one had spanked her in response to the question, “Did anyone else spank K.J. during that period?”  (Tr. at 49.)


	�Tr. at 50.


	�Pet’r Ex. 3.


	�Pet’r Ex. 2.  


	�Tr. at 50.


	�Pet’r Ex. 2.


	�Tr. at 23, 40.


	�Tr. at 25.


	�Tr. at 136, 138.


	�Tr. at 109-110.


	�Tr. at 138-140.


	�Tr. at 56.


	�Tr. at 144-146.


	�Tr. at 143-144.


	�Section 210.245.2.  Statutory references, unless otherwise noted, are to the 2000 Revised Statutes of Missouri.


	�Section 210.245.4.


	�Section 210.245.2 and 621.045, RSMo Supp. 2006.


	�Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).


	�Harrington v. Smarr, 844 S.W.2d 16, 19 (Mo. App., W.D. 1992).  


	�Moore v. Board of Education of the Special School District of St. Louis County, 547 SW.2d 188, 191-92 (Mo. App., St.L.D. 1977).


	�Mueller v. Ruddy, 617 SW.2d 466, 475 (Mo. App., E.D. 1981), cert. denied, 454 U.S. 1005 (1981).


	�Tr. at 144.


	�Tr. at 145-146.


	�Smarr, 844 S.W.2d  at 19.  


	�Id.


	�Tr. at 83.





PAGE  
10

