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DECISION 


Brewers Flooring & Sales, Inc. (Brewers) is not liable for a penalty for intentional overcollection of sales tax for purposes of filing a refund claim.  Brewers is entitled to a refund of $87,375.55 in sales tax, plus interest, for April 1998 through March 2001.  However, this case again illustrates an inequity inherent in the application of § 144.190.2, RSMo Supp. 2002,
 because the statute does not require Brewers to return the sales tax to the customers who paid it.  


Procedure


Brewers filed a complaint on November 29, 2002, challenging the Director of Revenue’s (Director) October 29, 2002, final decision denying its refund claim for April 1998 through March 2001, and also challenging the Director’s assessment of a penalty dated October 29, 2002.   


This Commission convened a hearing on the complaint on August 28, 2003, before Commissioner Chris Graham.  James D. Bass, with Blumenfeld, Kaplan & Sandweiss, P.C., represented Brewers. Associate Counsel James L. Spradlin represented the Director.  The parties filed the last written arguments on December 2, 2003.


Commissioner Karen A. Winn, having read the full record including all the evidence, renders the decision. Section 536.080.2; Angelos v. State Bd. of Regis’n for the Healing Arts, 90 S.W.3d 189 (Mo. App., S.D. 2002).  
Findings of Fact

Brewers’ Business

1. Brewers is a Missouri corporation engaged in the business of selling and installing flooring materials in homes and businesses.  Danny Brewer is the president of the company.  Brewers purchases the flooring material from in-state and out-of-state wholesalers.  

2. Brewers’ net worth does not exceed seven million dollars, and it has five employees.  

3. Brewers’ customers may purchase flooring materials installed or over the counter.  Brewers collects and remits sales tax on over-the-counter sales and on installed sales, excluding labor.  Brewers has been collecting sales tax in this manner since its formation in 1982.  Brewers did not register for use tax when starting its business because Brewer was unaware that there was a use tax.  

4. Joe Jackson, an accountant with Jackson, Van Buren, Inc., is Brewers’ accountant.  Jackson has other clients in the flooring business that collected and remitted sales tax in the same manner as Brewers.  Sales/use tax is not Jackson’s specialty.  Jackson’s work is mostly with income tax.  Jackson has received the Director’s tax bulletins, but has not read them cover to cover, and keeps them on file for reference in his office.  

The Initial Audit

5. Michele Maruska, an auditor for the Director in the St. Louis office, conducted a sales tax audit of Brewers for August 1, 1995, through July 31, 1998, and a use tax audit for July 1, 1993, through June 30, 1998 (the initial audit).  Maruska began the audit on September 15, 1998. 

6. Jackson was Maruska’s contact person for the audit on behalf of Brewers.  Maruska had no contact with Brewer.

7. Maruska advised Jackson that Brewers should not be charging sales tax on installed sales.  She showed him the Director’s Regulation 12 CSR 10-3.028, Construction Contractors, which provided that sellers of materials and supplies to contractors were subject to sales tax.
  Jackson responded that it was easier to collect the sales tax on all sales and that he did not think Brewers would want to change its method of collecting and reporting tax.  Jackson stated that this was an easier method of doing their invoicing and remitting taxes, and that because Brewers collected the tax from its customers, it didn’t matter.  

8. On the General/Internal Control Questionnaire and Audit Plan, an internal document for the Department of Revenue, Maruska wrote:  

Note:  The taxpayer does not follow the regulations for contractors.  They charge their customers sales tax on the material portion which is separately stated from labor on the sales invoices.  I have advised them that this is incorrect.  

The Director’s pamphlet entitled, “What to Expect in a Sales and Use Tax Audit,” states:  “If you paid tax that you didn’t owe, we’ll help you get a credit or refund.  (For example, you’re not required to pay tax on items you buy to resell or on certain items used in your production process.)”  (Pt’r Ex. 11.)

9. Even though Maruska determined that Brewers should not have collected sales tax on installed sales, she made no attempt to determine the amount of the overpayment in conjunction with the audit.  Maruska did not believe that it was her responsibility to look for a refund, and she believed that it was the taxpayer’s responsibility to provide her with all of the information.

10. Maruska sent Jackson a closing letter dated March 16, 1999, stating:  

The findings of the recently completed audit of Brewers Flooring & Sales, Inc., MITS No. 11851236, are summarized below.  These findings are detailed in the enclosed workpapers.  

The results of the audit by tax type are as follows:  

Sales tax – There were $890.33 in sales tax findings.  The company issued an exemption certificate for items that they consumed.  

Use tax – There were no findings for use tax. 

Withholding tax – There were no withholding tax findings.  

Please mail a check in the amount of $890.33 to my attention at the above address. . . .

(Pt’r Ex. 1.)  The sales tax findings were based on Brewers’ purchases of supplies that did not become a final part of the flooring.  Maruska imposed the sales tax even though she knew that Brewers had actually overpaid sales tax because it had remitted sales tax on installed sales.  

11. Maruska’s March 16, 1999, closing letter made no mention of an overpayment or entitlement to a refund.  Maruska did not tell Jackson that he could provide overpayment information to offset the sales tax “deficiency” that she found or that Brewers was entitled to a refund.
  

12. Maruska also determined that Brewers should continue to be registered for sales tax but should not be registered for use tax.

13. Brewers accepted the audit findings, paid the $890.33 in sales tax, and changed its method of computing tax on the types of transactions on which Maruska had determined that $890.33 was due.  

14. Maruska did not assist Brewers in registering for use tax during or after the initial audit because Brewers intended to continue remitting tax on installed sales and cash-and-carry sales.  Under the Director’s normal procedure, the auditor would have filled out a registration change form and had the taxpayer’s representative sign it.  If the auditor failed to do so, a supervisor normally would have caught the mistake.  

15. If Jackson had been aware that Brewers was entitled to a refund after the initial audit, he would have filed a refund claim.  However, he did not file a refund claim on behalf of Brewers or any other flooring client.  

16. After the initial audit, the Director continued to mail sales tax returns, but did not mail use tax returns, to Brewers.  

The Refund Claim and Second Audit


17.   Sometime early in 2001, Brewer received a phone call from a tax consulting firm, Marusic & Pietroburgo, indicating that Brewers may have been entitled to a refund as a result of over collecting and over remitting sales tax on sales of installed materials.  The consulting firm sent Brewer a letter dated April 2, 2001, stating:  

You will receive a refund that is composed of two parts.  First, the sales tax paid on any mark-up of installed materials would be refunded.  Second, any installed materials that were purchased from out of state vendors would be subject to a lower use tax rate.  The difference between the use tax and the sales tax on the cost of your installed materials would also be refunded.  

We recommend that companies not change the way they are charging and remitting sales tax until after Missouri has granted the refund claim.  At that time, we would assist your company in evaluating the alternative ways to charge and collect sales tax.  As we discussed, we can show you a way to continue your current method of charging sales tax, if you so desire.  Also, we would file one more refund claim that would encompass the period from the date the first claim was filed to the date that the claim was granted.  

(Pt’r Ex. 2) (emphasis added).  Brewer faxed the letter to Jackson and asked him to investigate whether Brewers might be entitled to a refund.  Brewer was not aware of the existence of the use tax until he received this letter.  


18.   Prior to that time, Brewer was not aware that his company may have been entitled to a refund with respect to the way it was remitting sales tax, and it had never discussed that possibility with Jackson.  If Brewer had been aware from 1998 through 2001 that his company could have been entitled to a refund, he would have pursued a refund.  


19.   Jackson researched the issue and believed that Brewers would be entitled to a refund.  Jackson was also impressed with the credentials of the principals in the tax consulting firm, as described in the literature that they provided to Brewer.  Jackson called Maruska to ask questions about filing a refund application.  Maruska informed him that she would have to review the refund claim and verify the overpayment  because the claim period overlapped with the period of the initial audit.  She told him that he would have to send the information to Jefferson City, but because she had been the previous auditor, it would eventually come to her office for review.  

20. Brewers filed an application for a sales tax refund in the amount of $87,920 for April 1998 through March 2001.  Jackson sent a courtesy copy to Maruska.  The Director received the application on May 24, 2001, and routed it to Maruska for review.  Upon receiving 

the refund application, Maruska decided to conduct an audit of Brewers for August 1998 through March 2001 (the second audit) because the purchases would have to be examined anyway to verify the refund.  

21. During the second audit, as in the initial audit, Brewer had no contact with Maruska or anyone else from the Department of Revenue.  Jackson was the contact person on behalf of Brewers for the audit.  Throughout the initial audit and second audit, Jackson provided all of the information that Maruska requested.  

22. Maruska made an adjustment for retail sales and concluded that the refund amount should be $87,375.55 instead of $87,920.  At the completion of the second audit, Maruska sent Brewer a closing letter dated November 9, 2001, stating:  

RE:  SALES, USE AND WITHHOLDING TAX AUDIT OF PERIODS:  8/1/98-3/31/01

The review of the sales, purchases and Missouri employer withholding records for Brewers Flooring & Sales, Inc., MITS # 11851236 is complete.  The findings are detailed in the enclosed audit work papers.  The results of the audit by tax type are as follows:  

Sales Tax:  There is a credit of $117,155.82 verified for sales tax.  There were no other audit findings.  This credit will be offset against use tax findings.  

Use Tax:  There was $29,780.27 in use tax findings.  Because of the sales tax credits, no interest or additions were computed on the use tax findings.  In the future, the taxpayer will need to file use tax returns on the cost of installed materials.  When the audit is processed, Brewers Flooring & Sales, Inc. will be registered for use tax.  The use tax returns will be mailed to the business.  

Withholding Tax:  There were no findings for withholding tax.  

The total credit is $87,375.55.  The check will be mailed to you from Jefferson City.  Please sign and return the enclosed Receipt for Audit Workpapers. . . . 

(Pt’r Ex. 6) (underlining added).  


23.   The auditor has authority to send a closing letter to the taxpayer, but the audit papers are then submitted to the auditor’s immediate supervisor, area supervisor, and staff audit reviewer in Jefferson City for review.  Maruska’s area supervisor, Joyce Serangeli, conferred with the Director’s General Counsel’s Office and determined that Brewers was not entitled to a refund for the second audit period because Brewers had been advised during the initial audit that it should not collect sales tax on installed sales.  Serangeli concluded that Brewers had been made aware of the potential for a refund during the previous audit.  However, Maruska had never discussed a refund with Jackson during the initial audit, and she had never told Serangeli that she discussed a refund with Jackson during the initial audit.  


24.   Brewer received a letter from Maruska dated March 28, 2002, stating:  

RE:  Sales Tax Refund for periods 4/1/98 through 3/31/01, MITS #11851236

Dear Mr. Brewer, 

Your sales tax refund for the above referenced period will be denied.  In the last audit for the periods August 1, 1995 through July 31, 1998, we advised you that your business should not charge sales tax to your customers on materials if they are installed, but pay the tax when purchasing the materials from your vendors.  Instead, your business continued to collect tax from its customers on the cost plus markup of the materials.  To our knowledge, you are still charging tax on these installed sales.  You will receive a formal denial of refund from Jefferson City that will explain your options for appeal.  

Use tax is due on installed materials purchased from out of state vendors.  For purchases of installed materials from Missouri sellers, sales tax is owed.  Usually, sales tax is paid directly to the seller but occasionally you will need to issue an exemption certificate to the seller, and then pay the sales tax directly on your own sales tax return.  For example, if you purchase materials from an instate seller that are regularly sold at retail and not a part of an installation job, you should issue your resale exemption certificate.  If the items are removed from inventory for an installation job, you 

should report the cost of these materials in the adjustments column on your sales tax return and remit the sales tax to the state.  

(Pt’r Ex. 7.)


25.   Maruska found no sales, use, or withholding tax balance due as a result of the second audit.  


26.   In spite of the statements made in the closing letter for the second audit, Brewers is still not registered for use tax, and the Director has never sent it any use tax forms.  If the taxpayer is not registered for use tax, it will not receive the forms. 


27.  David Rugen, the Director’s Staff Audit Reviewer in Jefferson City, sent a memo to Dave Zanone, Manager of the Division of Taxation and Collection, dated September 5, 2002, stating:  

I recommend the attached Application for Sales/Use Tax Refund/Credit for $87,920.00 for the period 199804 through 200103 be denied.  I recommend denial because in a previous audit for the period 199508  thru 199807 the taxpayer was made aware of the fact that they were operating as contractors and could pay tax on the purchase of the items installed into real estate and no collect tax on those transactions as a retail sale and the taxpayer did not change their business operations and continued to collect tax as they were making retail sales and now they want to seek a refund on the tax collected from their customers and pay tax on their purchases as a contractor.  

This is an account we also want to issue an assessment under Missouri Statute 144.157 for intentionally over collecting tax from customers with the intent of seeking a refund.  If you have any questions, let me know.  


28.   Brewers received a letter from the Director dated October 29, 2002, denying its application for a refund.  The letter was signed by Zanone.  Neither Jackson, Brewer, nor anyone else from Brewers had ever had any contact with Zanone.  


29.   Brewers also received an Assessment of Penalty, dated October 29, 2002, stating:  

The Department of Revenue has determined you have willfully and knowingly overcharged or over-collected Missouri sales taxes and are liable for a penalty equal to the amount overcharged or over-collected under Section 144.157.1, RSMo. 

*   *   *

Explanation of liability:  

Sales taxes overcharged and over-collected during the following periods:  

PERIOD 
PENALTY DUE

April 1998
$1,585.00

May 1998
$1,253.00

June 1998
$2,836.00

July 1998
$1,267.00

August 1998
$3,479.00

September 1998
$1,669.00

October 1998
$3,783.00

November 1998
$3,266.00

December 1998
$2,076.00

January 1999
$2,020.00

February 1999
$1,789.00

March 1999
$2,226.00

April 1999
$2,244.00

May 1999
$3,669.00

June 1999
$2,286.00

July 1999
$2,410.00

August 1999
$   984.00

September 1999
$3,330.00

October 1999
$3,016.00

November 1999
$2,110.00

December 1999
$   235.00

January 2000
$2,594.00

February 2000
$1,732.00

March 2000
$3,584.00

April 2000
$1,865.00

May 2000
$3,444.00

June 2000
$1,909.00

July 2000
$4,108.00

August 2000
$3,489.00

September 2000
$2,407.00

October 2000
$3,702.00

November 2000
$1,546.00

December 2000
$1,576.00

January 2001
$2,623.00

February 2001
$2,541.00

March 2001 
$3,267.00

TOTAL ASSESSED PENALTY DUE:    $87,920.00

(Pt’r Ex. 9.)  The assessment was signed by Kenneth M. Pearson, Administrator, Business Tax, with whom neither Jackson, Brewer, nor anyone else from Brewers had ever had any contact.  This was the first notice that Brewers ever had as to any intent on behalf of the Director to impose a penalty.  


30.   It is the Director’s policy to grant a sales tax refund if the refund will be returned to the customers who paid the sales tax.  However, the Director has promulgated no regulation as to that policy, and the Director made no inquiries to determine whether Brewers intended to return the money to its customers.  


31.   Maruska does not believe that either Brewer, Jackson or Brewers did anything intentionally to defraud anyone, or that they over collected sales tax in order to claim a refund.   


32.   Jackson sent a letter to Zanone dated November 29, 2002, stating:  

This letter is in response to your correspondence of October 29, 2002 (copy attached) which denied the above-mentioned taxpayers [sic] Application for Sales/Use Tax Refund for the periods of April 1998 through March 2001.  

Per the attached copy of the November 9, 2001 Audit letter, the taxpayer was due a refund of $87,375.55.  We do not agree with your reversal of this audit finding.  Our legal counsel has advised us to try to resolve this matter through this writing process but that if the refund is still denied we have no option but to appeal this decision to the Administrative Hearing Commission.

It is also our understanding that several other flooring contractors have applied for and received similar sales/use tax refunds.  

(Pt’r Ex. 10.)


33.   Brewers has not changed its method of collecting sales tax because it is waiting for a ruling from the State of Missouri resolving the issue, and it does not wish to run the risk of under collecting sales tax and then being held liable for it.  It has followed the advice of the tax consulting firm, which specifically advised Brewers in its April 2, 2001, letter not to change its method of remitting tax until after Brewers received a refund from the Director.
 


34.   Jackson discontinued his accounting services to one client in the flooring business because that client was intentionally overcharging sales tax by charging the customer one rate but altering the books and reporting a different amount, and the client refused to change this procedure.  


35.   Brewer is willing to return any refund to his customers if it is legally required.  

Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.  Section 621.050.1. Our duty in a tax case is not merely to review the Director's decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer's lawful tax liability for the period or transaction at issue.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  We may do whatever the law permits the Director to do.  State Bd. of Regis'n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., W.D. 1974).

I.  Burden of Proof 


The parties proceeded on the assumption that Brewers has the burden of proof as to the refund claim and that the Director has the burden of proof as to the penalty assessment.  Section 621.050.2 provides in part:  

In any proceeding before the administrative hearing commission under this section the burden of proof shall be on the taxpayer except for the following issues, as to which the burden of proof shall be on the director of revenue:  


(1) Whether the taxpayer has been guilty of fraud with attempt to evade tax; 


(2) Whether the petitioner is liable as the transferee of property of a taxpayer (but not to show that the taxpayer was liable for the tax); and


(3) Whether the taxpayer is liable for any increase in a deficiency where such increase is asserted initially after the notice of deficiency was mailed and a protest filed, unless such increase in deficiency is the result of a change or correction of federal taxable income required to be reported by the taxpayer, and of which change or correction the director of revenue had no notice or knowledge at the time he mailed the notice of deficiency. 

Section 136.300 provides:  


1.  With respect to any issue relevant to ascertaining the tax liability of a taxpayer all laws of the state imposing a tax shall be strictly construed against the taxing authority in favor of the taxpayer.  The director of revenue shall have the burden of proof with respect to any factual issue relevant to ascertaining the liability of a taxpayer only if:


(1) The taxpayer has produced evidence that establishes that there is a reasonable dispute with respect to the issue; and


(2) The taxpayer has adequate records of its transactions and provides the department of revenue reasonable access to these records; and


(3) In the case of a partnership, corporation or trust, the net worth of the taxpayer does not exceed seven million dollars and the taxpayer does not have more than five hundred employees at the time the final decision of the director of the department of revenue is issued.


2.  This section shall not apply to any issue with respect to the applicability of any tax exemption or credit.

See also Regulation 12 CSR 10-101.500.  


Section 621.050.1 does not place the burden of proof on the Director as to the penalty.  There is no assertion that Brewers is guilty of fraud with attempt to evade tax.  On the contrary, the Director agrees that Brewers overpaid tax.  However, Brewers has produced evidence establishing that there is a reasonable dispute as to intentional overcollection of tax with intent to make a refund claim.  Brewers also provided the auditor with all documents that were requested.  Therefore, under § 136.300.1, the Director has the burden of proof as to the penalty.  As to the refund claim, there is not a reasonable dispute as to any factual issue; thus, Brewers retains the burden of proof as to the refund claim.  

II.  The Law as to Installed Flooring


In New York Carpet World of St. Louis v. Director of Revenue, No. 94-1493 RV (Mo. Admin. Hearing Comm’n Feb. 27, 1996), this Commission held that sales of floor covering materials combined with the installation thereof were not sales of tangible personal property as defined by § 144.010.1(8), and that because the sales tax was erroneously and illegally computed and collected, the taxpayer was entitled to a refund.  See also Color Tile v. Director of Revenue, No. 94-1449 RV (Mo. Admin. Hearing Comm’n Aug. 7, 1997).  The Commission held that the ruling was consistent with the Director’s Regulation 12 CSR 10-4.340, Dual Operators, which provided:
  

(1) A Missouri contractor who purchases materials and supplies from an out-of- state vendor for both consumption and resale is operating as a dual operator. For use tax purposes, a dual operator shall adopt the following procedures:


(A) For items which the Missouri contractor purchases from an out-of-state vendor and for which s/he has not been charged tax equal to or greater than the Missouri state tax and which the contractor uses in his/her operation, the contractor is subject to use tax;


(B) For items which the Missouri contractor purchases for both consumption and resale, the contractor should present an exemption certificate to the out- of-state vendor for items purchased. Subsequently, when an item is removed from the contractor's inventory, for personal use by the contractor or in fulfillment of a contract, at that point, the contractor should remit use tax on that transaction. If an item is removed from inventory as part of a sale at retail, the contractor should charge sales tax on the gross receipts of the sales; and


(C) For items which the Missouri contractor purchases from an out-of-state vendor for a contract job which is out-of-state and where the item never enters Missouri, no Missouri use tax is due.

The Commission also quoted Regulation 12 CSR 10-3.028(3),
 Construction Contractors, which provided:  

Sellers of materials and supplies to owners of real property to be used by the owners, their agents or independent contractors in erecting, altering, improving or repairing buildings or other improvements are subject to the sales tax.

III.  Penalty 


Section 144.157.1 provides: 

Any person required to collect, truthfully account for and pay over any tax imposed by sections . . . 144.010 to 144.525 and 144.600 to 144.745 . . . who shall willfully and knowingly overcharge or overcollect such tax with intent to make claim to any such overcharged or overcollected amounts under section 144.190, shall, in addition to other penalties provided by law, be liable to a penalty equal to the total amount of the tax . . . overcharged or overcollected.  

Section 144.190.2, RSMo Supp. 2002, provides:  

If any tax, penalty or interest has been paid more than once, or has been erroneously or illegally collected, or has been erroneously or illegally computed, such sum shall be credited on any taxes then due from the person legally obligated to remit the tax pursuant to sections 144.010 to 144.525, and the balance, with interest as determined by section 32.065, RSMo, shall be refunded to the person legally obligated to remit the tax, but no such credit or refund shall be allowed unless duplicate copies of a claim for refund are filed within three years from date of overpayment.  

A penalty under § 144.157.1 has two elements:  (1) willfully and knowingly overcharging or overcollecting sales/use tax, and (2) doing so with the intent to make a refund claim.  


The parties do not dispute that Brewers overcollected and overpaid sales tax because it should not have collected and paid sales tax on installed flooring.  See New York Carpet World.  However, the initial audit was not completed until March 1999.  The Director’s penalty assessment begins with the March 1998 tax period.  Prior to March 1999, Brewers did not willfully and knowingly overcharge or overcollect sales tax, because neither Brewer nor Jackson was aware that sales tax should not be charged on installed sales.  


The parties dispute whether Maruska specifically informed Jackson that Brewers was overpaying sales tax on installed sales.  The evidence demonstrates that she at least informed him that the practice of remitting tax on installed sales was incorrect.
  We have not resolved the conflicting testimony to make a finding as to whether Maruska specifically told Jackson that Brewers had overpaid sales tax.  However, Maruska testified, and we have found, that she did not tell Jackson during the initial audit that he could provide overpayment information to offset 

the sales tax “deficiency” that she found, nor did she tell him during the initial audit that Brewers was entitled to a refund.   


Even if we found that Brewers intentionally overcollected sales tax, beginning in March 1999, we find lacking the element of doing so with the intent to file a refund claim.  Brewers did not file a refund claim until a tax consulting firm sent a letter to Brewer in April 2001 and advised him to do so.  The fact that Brewers filed no refund claim until that time is thus consistent with the statements of Brewer and Jackson that Brewers previously had no intention of filing a refund claim.  


At the hearing, Pearson, the Director’s administrator of business taxation, was unable to identify any information indicating that Brewers had intentionally overcollected sales tax with intent to later claim a refund.  He believed that this was the second time that Brewers had requested a refund on the installed sales issue, whereas Brewers had never requested a refund on that basis before.  (Tr. at 178-81.)  Maruska, who was the only person from the Department of Revenue who had personal contact with Jackson and was thus in the best position to judge Brewers’ intentions, did not believe that either Brewer, Jackson or Brewers did anything intentionally to defraud anyone, or that they overcollected sales tax in order to claim a refund.  


We conclude that the elements of § 144.157.l have not been established, and Brewers is not liable for a penalty.

IV.  Refund Claim

Section 144.190.2 provides:  

If any tax, penalty or interest has been paid more than once, or has been erroneously or illegally collected, or has been erroneously or illegally computed, such sum shall be credited on any taxes then 

due from the person legally obligated to remit the tax pursuant to sections 144.010 to 144.510, and the balance, with interest as determined by section 32.065, RSMo, shall be refunded to the person legally obligated to remit the tax, but no such credit or refund shall be allowed unless duplicate copies of a claim for refund are filed within three years from date of overpayment.  


A statute allowing a tax refund constitutes a limited waiver of sovereign immunity and is to be strictly construed.  Community Fed. Sav. & Loan Ass’n v. Director of Revenue, 796 S.W.2d 883, 885 (Mo. banc 1990).  “Erroneous” means “containing or characterized by error:  MISTAKEN.”  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 394 (10th ed. 1993).  “Illegal” means “not according to or authorized by law[.]”  Id. at 577.   An erroneous or illegal tax is one levied without statutory authority.  Community Federal Savings & Loan Ass’n v. Director of Revenue, 752 S.W.2d 794, 798 (Mo. banc 1988); see also Utilicorp United, Inc. v. Director of Revenue, 785 S.W.2d 277, 279 (Mo. banc 1990).  An overpayment is a discharge of an obligation or debt in excess of payment.  Community Federal Savings & Loan Ass’n, 752 S.W.2d at 798.  “The provisions of section 144.190 are for the recovery of sales taxes which have been incorrectly computed, or of sales taxes paid twice, or of sales taxes erroneously or illegally collected, or of sales taxes illegally imposed.”  Id.  


Brewers’ sales tax was erroneously collected prior to the completion of the initial audit because neither Jackson nor Brewer was aware that sales tax should not be collected on installed sales.  The parties sharply dispute whether Maruska informed Jackson that Brewers’ method of reporting sales tax was incorrect.  We have found that he was so informed; whether she specifically informed him that Brewers was overpaying tax may be a different question.  Regardless, even after the initial audit, the sales tax was illegally collected because the sales tax on an installed sale was not authorized by law.  


Although refund statutes must be strictly construed, Kleban v. Morris, 247 S.W.2d 832, 837 (Mo. 1952), we find no limitation in § 144.190 that forecloses a refund.  Obviously, if a taxpayer intentionally overcollected tax with the intention of claiming a refund, a penalty could apply under § 144.157.1, which would essentially negate any refund payment.  The Director argues that in order for the penalty to have any effect, § 144.190.2 must be construed to disallow a refund if the taxpayer intentionally overcollected tax.  However, under the facts of this case, we have found no intentional overcollection of sales tax with the intention of claiming a refund, thus no penalty under § 144.157.1.  We find no statutory basis for disallowing the refund.  The sales tax was not authorized by law and was thus “erroneously or illegally collected.”  We must take 

§ 144.190.2 as written.  Therefore, Brewers is entitled to the refund, plus interest.
  Section 144.190.2.
  In addition, we note that the refund claim was audited, the auditor verified a refund amount of $87,375.55, and the auditor initially approved the refund.
  


The parties also discuss whether Brewers is required to return the refund money to its customers, who actually paid the tax.  This Commission addressed this issue in New York Carpet World and Color Tile.  As in those cases, we find no statutory requirement that the money be 

returned to the customers.
  Although we find this result inequitable, this Commission cannot change or add to the requirements of the statute.  Lynn v. Director of Revenue, 689 S.W.2d 45, 49 (Mo. banc 1985).


Brewers also requests an award of attorney fees and expenses incurred in this case.  However, an action for attorney fees and expenses is a separate case under § 536.087.3.  

Summary


Brewers is not liable for a penalty for the intentional overcollection of tax with intent to claim a refund for April 1998 through March 2001. 


Brewers is entitled to a sales tax refund of $87,375.55, plus interest, for April 1998 through March 2001.  


SO ORDERED on April 1, 2004.



________________________________



KAREN A. WINN 



Commissioner

	�Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.  


	�The Director’s Exhibit J also includes a copy of the Director’s Regulation 1 CSR 10-3.031, Dual Operators.  It is not clear if Maruska also showed Jackson this regulation.  (Tr. at 108.)  


	�The parties dispute whether Maruska specifically told Jackson that Brewers had overpaid sales tax.  (Tr. at 65-66, 74-75, 80, 123, 134-35.)  We have not found a resolution of that factual dispute essential to our disposition of the case.  


	�The Director argues that the unexpected decision statute, § 143.903, would protect Brewers from liability arising from a change in the law.  However, not even an accountant would necessarily be aware of § 143.903 without specializing in state tax.  


	�As the Commission noted in its decision, Regulation 12 CSR 10-4.340 applied to use tax, and a nearly identical provision, Regulation 12 CSR 10-3.031, applied to sales tax.  


	�The Director rescinded these regulations and promulgated a new Regulation 12 CSR 10-112.010, effective December 30, 2000, which includes the provision for dual operators within the regulation governing contractors.  The new regulation, para. (3)(B), states in part:  





Dual operators should present a resale exemption certificate when purchasing materials for inventory that may be used either for resale or contract jobs.  When materials are removed from inventory for use in a contracting job, the dual operator should pay sales tax if purchased in-state or use tax if purchased out-of-state based on the original purchase price of the material.  





 However, the new regulation does not apply to the periods at issue in this case.  


	�Even Maruska’s testimony indicates some confusion over the proper method of paying the tax.  She testified that she told Jackson that Brewers should be paying tax on all of its purchases.  This is contrary to the dual operator regulations, which instructed a dual operator to purchase materials under an exemption certificate and then remit tax on its purchases if the materials were installed, or on its sales if the materials were sold on a cash-and-carry basis.  


	�Even if Brewers were liable for a penalty, the Director’s assessment is for a total of $87,920, whereas Maruska’s audit determined that the amount of sales tax overcollected was only $87,375.55.   


	�The Director can hardly claim a lack of equity with the result in this case, considering that Brewers also overpaid sales tax for periods prior to the refund claim period (which monies the Director retained), but Brewers has never claimed a refund for those periods.  





	�Section 144.190.2 was amended in 2003 to place a limitation on refund claims filed on or after September 1, 2003, when the taxpayer has already received a refund for the same issue.  The amendment does not apply to this case.    





	�In Shelter Mutual Ins. Co. v. Director of Revenue, 107 S.W.3d 919 (Mo. banc 2003), the Court upheld our determination that the sales tax refund for Shelter’s sales should not be offset by the sales tax that should have been paid on Shelter’s purchases.  As in J.B. Vending Co. v. Director of Revenue, No. 97-3350 RV (Mo. Admin. Hearing Comm’n May 24, 2000), rev’d, 54  S.W.3d 183 (Mo. banc 2001), there had been no audit, thus making it difficult for this Commission to determine any tax due on the taxpayer’s purchases.  The present case is distinguishable because Brewers requested a refund of the sales tax paid on installed sales minus the sales/use tax that would have been due on its purchases.  The refund claim was audited, resulting in a slight adjustment to the refund amount, and the parties agree to the refund amount.  


	�Although the sentiment has been expressed in a concurring opinion, Buchholz Mortuaries v. Director of Revenue, 113 S.W.3d 192, 196 (Mo. banc 2003) (Wolff, J., concurring), no majority opinion from the Supreme Court has required that the money be returned to the customers, even though the Court recognizes that this is a windfall.  Central Hardware Co. v. Director of Revenue, 887 S.W.2d 593, 595 (Mo. banc 1994).  As noted in New York Carpet World, the Director formerly had a regulation requiring a sales taxpayer to show that it would return a refund to its customers, but that provision was rescinded effective January 17, 1995.  (20 Mo. Reg. 380.)


  


	�In 2003, the legislature added a new subsection 6 to § 144.190, providing:  





For all refund claims submitted to the department of revenue on or after September 1, 2003, notwithstanding any provision of this section to the contrary, if a person legally obligated to remit the tax levied pursuant to sections 144.010 to 144.525 has received a refund of such taxes for a specific issue and submits a subsequent claim for refund of such taxes on the same issue for  tax period beginning on or after the date the original refund check issued to such person, no refund shall be allowed.  





Section 144.190.6, RSMo Supp. 2003.  Although the amendment is obviously intended to place a limit on refund claims, it does not apply in this case because the refund claim was not filed on or after September 1, 2003, and because Brewers has not yet received a refund on this issue.  
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