Before the

Administrative Hearing Commission

State of Missouri

MICHAEL W. BRAUN,
)



)



Petitioner,
)




)


vs.

)

No. 05-0342 RI




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION 


Michael W. Braun is liable for a deficiency of $16.60 in Missouri income tax for 2003, plus interest.  


Procedure


Braun filed a complaint on March 12, 2005, challenging the Director of Revenue’s final decision for tax year 2003.  On April 19, 2005, the Director filed an amended answer, stating that based on information from the federal transcript, the Director reduced the 20 percent addition for failure to timely file to a 5 percent addition for failure to timely pay.  


On April 28, 2005, Braun filed a motion for summary determination.  The Director filed a response and a counter motion for summary determination on May 4, 2005.  


Our Regulation 1 CSR 15-3.440(3)(B)3.A provides that we may decide this case in 

any party’s favor without a hearing if any party establishes facts that (a) no party disputes and 

(b) entitle any party to a favorable decision.  

Findings of Fact

1. Braun and his wife, Tammy J. Braun, filed an extension of time to file their 2003 federal income tax return.  They filed their 2003 Missouri income tax return on August 13, 2004.  

2. On October 27, 2004, the Director issued a notice accepting the return and calculated Braun’s 2003 Missouri income tax as $1,680 and allowed a resident credit of $1,417.
  Braun had paid the $263 difference upon filing the 2003 Missouri return, but did not pay it on the due date.  The Director imposed a 20 percent addition to tax of $52.60, plus interest.   

3. On December 8, 2004, the Director issued a notice of deficiency for $56.05 in tax, plus interest of $.81.
  

4. On March 7, 2005, the Director issued a final decision upholding the notice of deficiency on the basis that the Director had not received an extension of time to file.  

Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.  Section 621.050.1.
  Braun has the burden to prove that he is not liable for the amounts that the Director assessed.  Sections 136.300.1 and 621.050.2.  Our duty in a tax case is not merely to review the Director's decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer's lawful tax liability for the period or transaction at issue.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  We may do whatever the law permits the Director to do.  State Bd. of Regis'n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., W.D. 1974).


The parties dispute whether the Director received a copy of the Brauns’ federal extension of time to file, which would thus serve as an extension of time to file the Missouri return.  However, this is not a material fact because the Director concedes, based on information from the federal transcript, that the Brauns obtained an extension of time to file the federal return.  Therefore, the Director has reduced the addition to tax from 20 percent to 5 percent.  Section 143.751.1.  In his motion for summary determination, Braun requests that we order that the total amount due is $17.15 for 2003 as the Director conceded in the amended answer.  In her response and counter motion, the Director agrees that the tax due is $16.60, plus $.55 in interest. 


Because the parties are in agreement as to the amount due, we dismiss the complaint and grant summary determination as requested by both parties.  Braun is liable for $16.60 in 2003 Missouri income tax, plus accrued interest.  


SO ORDERED on May 12, 2005.



________________________________



JUNE STRIEGEL DOUGHTY 



Commissioner

	�The Brauns filed a combined Missouri return, but only Braun had income.  





	�The Director applied the $263 payment first to additions and interest, leaving a tax balance.  





	�Statutory references are to the 2000 Revised Statutes of Missouri.  
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