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)
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)
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)

DECISION
We deny Gary L. Branstetter’s claim for a refund of sales tax paid on a subsequent motor vehicle because Branstetter did not sell the original motor vehicle in time.  

On April 25, 2006, Branstetter filed a petition appealing the Director of Revenue’s (“the Director’s”) denial of the claim.  On August 7, 2006, the Director filed a motion for summary determination (“the motion”).  Upon such a motion, we may decide this case without a hearing if the Director establishes facts that entitle the Director to a favorable decision and Branstetter does not dispute those facts.
 

We gave Branstetter until August 21, 2006, to respond to the motion, but he did not respond.  The following facts are undisputed.  

Findings of Fact

1. On May 31, 2005, Branstetter purchased a 2006 Chevrolet pickup for $40,549 (“the subsequent vehicle”) after a $1,000 rebate.  
2. On December 1, 2005, Branstetter sold a 1991 Chevrolet (“the original vehicle”) for $8,600. 
3. More than 180 days passed between May 31, 2005, and December 1, 2005. 
4. Branstetter paid $1,713.20 in state tax and $540.52 in local tax on the purchase.  
5. Branstetter filed the claim for $477.89, which the Director denied by letter dated April 11, 2006.  
Conclusions of Law


We have jurisdiction to hear Branstetter’s petition.
  Branstetter has the burden of proving the claim.
  The law required him, as the purchaser of a vehicle, to pay tax on that purchase to the Director.
  The tax was based on the purchase price.
  But the law reduces the price, and thus the tax, on a vehicle by the amount of a trade-in, and extends that tax break to persons who sell their vehicle separately instead of trading in.  

The statute provides:

[W]here any article on which sales . . . tax has been paid . . . is taken in trade . . . on the purchase price of the article being sold, the tax . . . shall be computed only on that portion of the purchase price which exceeds the actual allowance made for the article traded in . . . . This section shall also apply to motor vehicles . . . sold . . . if the seller purchases or contracts to purchase a subsequent motor vehicle . . . within one hundred eighty days before or after the date of the sale of the original article[.
]

(Emphasis added).  Therefore, if a purchaser pays tax on the price of the subsequent vehicle, and sells the original vehicle, the purchaser has paid too much tax.  But the elements of that tax break include a deadline.  The statute requires that the sale of the original vehicle and the purchase of (or contract to purchase) the subsequent vehicle occur within 180 days.  Branstetter did not meet that deadline.  


Branstetter argues that he needed two months to repair the original vehicle, was out of town during the last month before the deadline, relied on his brother to sell the original vehicle, and did not know about the time limit.  We believe what Branstetter tells us, but neither the Director nor this Commission has any power to change the law.
  The law does not provide any exception, nor does it provide any authority for us to make an exception.  

Therefore, we grant the motion and deny the claim.  

SO ORDERED on August 25, 2006.



________________________________




JOHN KOPP



Commissioner
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