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DECISION


Branson Properties USA, L.P. (BPU) is liable for sales tax of $1,717.30, use tax of $95,800.79, and accrued interest on its purchase of amusement park rides and parts for those rides.

Procedure


BPU filed a complaint on February 22, 2001, challenging the Director of Revenue’s final decision assessing it sales tax, use tax, and accrued interest.  On June 24, 2002, this Commission convened a hearing on the complaint.  Associate Counsel Nikki Loethen represented the Director.  BPU was represented by David N. Zimmerman and Richard E. Lenza, with Shughart Thomson & Kilroy, and Frank C. Carnahan and John M. Carnahan, III, with Carnahan, Evans, Cantwell and Brown, P.C.  The matter became ready for our decision when the last written argument was filed on October 17, 2002.

Findings of Fact

1. BPU is a limited partnership formed under the laws of the State of Missouri with its principal place of business in Branson, Missouri.

2. BPU operates the Branson USA Amusement Park (the amusement park) on approximately 40 acres of property that it purchased at a foreclosure sale in December 1997.  The property was formerly known as Mutton Hollow.  Mutton Hollow had 30 to 40 retail shops, two theaters, and several amusement park rides, including a small Ferris wheel and a bumper car ride. 

3. BPU made substantial changes to the Mutton Hollow property in order to begin operating its amusement park.  BPU removed five existing buildings and constructed several new buildings, as well as new parking lots and streets.  It also purchased and installed approximately 30 amusement park rides, including, but not limited to, a roller coaster, a carousel ride, go-carts, bumper cars, and a large Ferris wheel
 at a total cost of $2,010,852.22.

4. In order for the amusement park rides to operate, BPU was required to supply electricity and water to the rides, and it was necessary for BPU to provide employees to operate each ride.  BPU built fences around the rides for safety.

5. BPU opened its amusement park in June 1999.

6. BPU did not charge an admission price to enter its park.  Individuals were allowed to purchase tickets on a per-ride basis or they could purchase a “super pass” wristband that allowed them to ride on any number of amusement rides for one price.  Approximately 90 percent of the customers purchased the super pass rather than tickets for each ride.  BPU 

collected sales tax on the cost of tickets and passes and remitted sales tax to the Department of Revenue.

7. During and after the acquisition and installation of its amusement park rides, BPU replaced various parts to enhance the safety of the rides.  During the tax periods at issue, BPU purchased parts at a cost of $53,810.96.  

8. BPU considers the amusement rides to be fixed assets, and it depreciates the rides over a seven-year period for accounting purposes. 

9. The Director conducted a sales and use tax audit of BPU beginning on December 8, 1999, and concluding on September 14, 2000.  The audit covered the sales tax period from February 1, 1999, through October 31, 1999, and the use tax period from December 1, 1997, through September 30, 1999. 

10. As a result of the audit, on January 3, 2001, the Director assessed BPU $1,717.30 in unpaid sales tax, $95,800.79 in unpaid use tax, and accrued interest, on its purchases of amusement rides and parts.

Conclusions of Law


We have jurisdiction over BPU’s complaint.  Sections 144.261 and 621.050.1.
  BPU has the burden to prove that it does not owe the tax.  Sections 621.050.2 and 136.300.  The laws imposing a tax are strictly construed against the taxing authority and in favor of the taxpayer.  Section 136.300.  Exemptions are a matter of legislative grace and are strictly construed against the taxpayer.  Director of Revenue v. Armco, 787 S.W.2d 722, 724 (Mo. banc 1990).  Our duty is not merely to review the Director’s decision, but to find the facts and to determine, by the application of existing law to those facts, whether BPU owes the tax.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20 (Mo. banc 1990).


Section 144.020.1 imposes sales tax as follows:


1.  A tax is hereby levied and imposed upon all sellers for the privilege of engaging in the business of selling tangible personal property or rendering taxable service at retail in this state.  The rate of tax shall be as follows:

*   *   *   


(2) A tax equivalent to four percent of the amount paid for admission and seating accommodations, or fees paid to, or in any place of amusement, entertainment or recreation, games and athletic events[.]


Section 144.610 provides for use tax as follows:


1.  A tax is imposed for the privilege of storing, using or consuming within this state any article of tangible personal property purchased on or after the effective date of sections 144.600 to 144.745 in an amount equivalent to the percentage imposed on the sales price in the sales tax law in section 144.020.  This tax does not apply with respect to the storage, use or consumption of any article of tangible personal property purchased, produced or manufactured outside this state until the transportation of the article has finally come to rest within this state or until the article has become commingled with the general mass of property of this state. 


BPU argues that its purchase of amusement park rides and related parts are exempt from sales and use tax under section 144.030.2(4) and (5), which provide:


2.  There are also specifically exempted from the provisions of . . . sections 144.010 to 144.525 [the sales tax law] and 144.600 to 144.745 [the use tax law]:

*    *   *


(4) Replacement machinery, equipment, and parts and the materials and supplies solely required for the installation or construction of such replacement machinery, equipment, and parts, used directly in manufacturing, mining, fabricating or producing a product which is intended to be sold ultimately for final use or consumption . . . . 


(5) Machinery and equipment, and parts and the materials and supplies solely required for the installation or construction of 

such machinery and equipment, purchased and used to establish new or to expand existing manufacturing, mining or fabricating plants in the state if such machinery and equipment is used directly in manufacturing, mining or fabricating a product which is intended to be sold ultimately for final use or consumption[.]


BPU argues that it is entitled to manufacturing exemptions under section 144.030.2(4) and (5) because its amusement park manufactures and produces intangible entertainment services.  BPU asserts that its services are exempt similar to the telephone services described Southwestern Bell Telephone Co. v. Director of Revenue, 78 S.W.3d 763 (Mo. banc 2002).  In that case, the taxpayer purchased equipment, including computers, electronic switching devices, and circuit equipment, that was used to produce telephone services by reducing the human voice to electronic impulses that were transmitted and reproduced to become understandable sounds.  The court considered the process of reconstructing the human voice to be “manufacturing” for the purpose of the use tax manufacturing exemptions.  Id. at 768.


BPU cites to International Business Machines v. Director of Revenue, 958 S.W.2d 554, 557 (Mo. banc 1997), and Bridge Data Co. v. Director of Revenue, 794 S.W.2d 204, 206 (Mo. banc 1990), which extended the manufacturing exemption from tangible personal property to intangible products or services.  International Business Machines held that the service of organizing information through computer technology for mutual fund companies was “manufacturing” a product under section 144.030.2(5).  Bridge Data allowed manufacturing exemptions for computer hardware used in collecting, processing, and transmitting sophisticated financial data about securities traded on the public markets.


The Director argues that operating an amusement park is not “manufacturing” because it does not create anything and does not effectuate a change in tangible personal property or in a service.  According to the Director, although the case law has expanded the definition of manufacturing, that term still requires:  (1) beginning with a product, whether tangible or 

intangible, and (2) more than a superficial change made to that service or product.  The Director cites Galamet, Inc. v. Director of Revenue, 915 S.W.2d 331, 333 (Mo. banc 1996), which defines manufacturing as “the alteration or physical change of an object or material in such a way that produces an article with a use, identity, and value different from the use, identity, and value of the original.”  In Galamet the court held that a company using scrap metal to produce shredded steel for use by steel mills was engaged in manufacturing.  The Director also cites 

L & R Egg Co. v. Director of Revenue, 796 S.W.2d 624 (Mo. banc 1990), where the court determined that the process of cleaning and culling eggs was not manufacturing.


BPU argues that the Director’s reasoning is flawed because in the 1998 amendments to section 144.030.2(4) and (5), the legislature added the word “parts” to both exemptions and added the word “producing” to the replacement machinery and parts exemption.  According to BPU, the Director is applying traditional manufacturing concepts to the manufacture of intangible products or services.  BPU argues that it uses its rides and attractions together with electricity, water, operators, lights, designs, performers, atmosphere, esthetics, and safety equipment to create new and distinct entertainment services and products that include, but are not limited to, thrills, sensations, excitement, amusement, and fun for its customers.


There is no doubt that BPU’s customers enjoy the amusement park and that BPU uses electricity, water, operators, and equipment to operate its park.  However, construing its amusement park as a manufacturing plant is without merit.  Section 144.020.1 specifically imposes sales tax on “the amount paid for admission . . . to, or in any place of amusement [or] entertainment.”  Section 144.030.2(5) exempts “machinery and equipment . . . used directly in manufacturing, mining or fabricating a product.”   Section 144.030.2(4) exempts “replacement machinery, equipment, and parts, used directly in manufacturing, mining, fabricating or producing a product which is intended to be sold ultimately for final use or consumption.”


An exemption is allowed only upon clear and unequivocal proof that it is required by the statute.  House of Lloyd v. Director of Revenue, 824 S.W.2d 914, 918 (Mo. banc 1992).  If there is any doubt concerning the exemption claimed, it must operate most strongly against the party claiming the exemption.  Id.  


No Missouri court has ever determined that an amusement park is engaged in manufacturing, and we decline to do so.  In Southwestern Bell, the exemption was applied to telephone services because the human voice input was transformed to electronic impulses and reproduced so that the output was not the same voice but a complete reconstruction of it.  Southwestern Bell, 78 S.W.3d at 768.  BPU is engaged in providing amusement, which is not manufacturing.  Therefore, it is not entitled to the exemptions under section 144.030.2(4) and (5).


The interest provisions under the sales tax law are applicable also to use tax delinquencies.  Sections 144.720 and 144.170.  BPU owes interest as assessed plus additional accrued interest.

Conclusion


We conclude that BPU is liable for sales tax of $1,717.30, use tax of $95,800.79, and interest as assessed plus additional accrued interest.  


SO ORDERED on November 7, 2002.



________________________________



WILLARD C. REINE



Commissioner

�The Ferris wheel and bumper cars purchased and installed by BPU replaced the ones that were present when it obtained the property (Tr. at 22.)


�Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.
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