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DECISION


Jeremy Brady is subject to discipline because he was tried, found guilty by jury, and finally adjudicated of the felony of deviate sexual assault, an offense reasonably related to the qualifications, functions or duties of his profession and involving moral turpitude, but not an offense an essential element of which is fraud, dishonesty or an act of violence.  
Procedure


On June 3, 2008, the Department of Health and Senior Services (“DHSS”) filed a complaint seeking to discipline Brady.  On June 9, 2008, Brady was personally served with a copy of the complaint and our notice of complaint/notice of hearing.

On August 19, 2008, DHSS filed a motion for summary determination (“the motion”). Our Regulation 1 CSR 15-3.440(3) provides that we may decide this case without a hearing if 
DHSS establishes facts that (a) Brady does not dispute and (b) entitle DHSS to a favorable decision.  On September 17, 2008, Brady filed a response to the motion.  On September 18, 2008, we convened an oral argument on the motion.  DHSS appeared by its attorney, Brenda K. Arndt, and Brady appeared by counsel Nicole L. Sublett.  The following facts, as established by DHSS, are undisputed. 
Findings of Fact

1. Brady is licensed by DHSS as an Emergency Medical Technician - Basic.  His license was current and active at all relevant times.
2. On September 8, 2006, Brady was charged in the Circuit Court of Boone County, Missouri, with committing the Class C felony of deviate sexual assault in violation of § 566.070.  
3. On August 17, 2007, a jury found Brady guilty of deviate sexual assault, a Class C felony.   On September 24, 2007, the Circuit Court of Boone County sentenced Brady to one year in jail and a fine of $5000, plus costs (“final adjudication”).
Conclusions of Law 


We have jurisdiction to hear this case.
  DHSS has the burden of proving that Brady has committed an act for which the law allows discipline.
  A summary determination recognizes the responsibility of this Commission to make an independent assessment of the agency’s alleged cause for discipline as required by § 621.045.
  DHSS argues that there is cause for discipline under § 190.165.2 and 19 CSR 30-40.365.  Section 190.165.2 provides:

2.  The department may cause a complaint to be filed with the [Commission] as provided by the provisions of chapter 621, RSMo, against any holder of any certificate, permit or license required by sections 190.100 to 190.245 or any person who has failed to renew or has surrendered his or her certificate, permit or license for failure to comply with the provisions of sections 
190.100 to 190.245 or any lawful regulations promulgated by the department to implement such sections.  Those regulations shall be limited to the following:

*   *   *

(2) Being finally adjudicated and found guilty, or having entered a plea of guilty or nolo contendere, in a criminal prosecution under the laws of any state or of the United States, for any offense reasonably related to the qualifications, functions or duties of any activity licensed or regulated pursuant to sections 190.100 to 190.245, for any offense an essential element of which is fraud, dishonesty or an act of violence, or for any offense involving moral turpitude, whether or not sentence is imposed[.]
DHSS promulgated 19 CSR 30-40.365 to implement the causes for discipline:
(2) The department may cause a complaint to be filed with the [Commission] as provided by the provisions of Chapter 621, RSMo, against any holder of any certificate, permit or license required by the comprehensive emergency medical services systems act
 or any person who has failed to renew or has surrendered his or her certificate, permit or license for failure to comply with the provisions of the comprehensive emergency medical services systems act or for any of the following reasons:
*   *   *

(B) Being finally adjudicated and found guilty, or having entered a plea of guilty or nolo contendere, in a criminal prosecution under the laws of any state or of the United States, for any offense reasonably related to the qualifications, functions or duties of any activity licensed or regulated pursuant to the comprehensive emergency medical services systems act, for any offense an essential element of which is fraud, dishonesty or an act of violence, or for any offense involving moral turpitude, whether or not sentence is imposed[.]


Brady was finally adjudicated and found guilty of deviate sexual assault in violation of 
§ 566.070, RSMo 2000:

1.  A person commits the crime of deviate sexual assault if he has deviate sexual intercourse with another person knowing that he does so without that person’s consent.  
2.  Deviate sexual assault is a class C felony.
Deviate sexual intercourse is:
any act involving the genitals of one person and the hand, mouth, tongue, or anus of another person or a sexual act involving the penetration, however slight, of the male or female sex organ or the anus by a finger, instrument or object done for the purpose of arousing or gratifying the sexual desire of any person or for the purpose of terrorizing the victim[.
] 

We grant DHSS summary determination in part.  We grant Brady summary determination in part.
I.  Reasonably Related to EMT Qualifications, Functions or Duties

DHSS asserts in the motion that the criminal offense to which Brady was convicted – deviate sexual assault – is reasonably related to the qualifications, functions or duties of an emergency medical technician (“EMT”).  Many of these qualifications, functions or duties are circumscribed by the CEMS Act.  The CEMS Act requires EMTs to be trained and qualified in varied emergency functions and duties, including screening and stabilizing persons, both male and female, in need of emergency medical attention, first response and life support. 

To relate is to have a logical connection.
  DHSS argues that a person needing EMT services may be incapacitated and must be able to trust the EMT.  Brady argues that none of the facts related to his final adjudication relate to inflicting harm on an individual whom he served as an EMT and, in fact, the conduct occurred while he was “off-duty.”   


We agree with DHSS and conclude that the offense is reasonably related to the qualifications, functions or duties of an EMT.  The functions and duties of an EMT regulated under the CEMS Act do require the touching, feeling and handling of people, both male and 
female, in extremely vulnerable situations.  These functions and duties require a high respect for the dignity of others, particularly the health and soundness of their bodies.  The crime of deviate sexual assault necessarily involves a violation of the victim’s body and his or her dignity.   Further, the qualifications demanded of an EMT under the CEMS Act, including the provisions of § 190.165, also require respect for the law and the rights of others, and conduct involved in the crime of deviate sexual assault is related to a disrespect for both the law and the rights of another.  There is cause for discipline under § 190.165.2(2) and 19 CSR 30-40.365(2)(B).

II.  Criminal Offense, an Essential Element of 
Which is Fraud, Dishonesty or an Act of Violence

DHSS also contends in its motion that an act of violence is an essential element of the crime of deviate sexual assault because “it is committed without the consent of the other person.”
  DHSS further suggests that the commonly understood meaning of the term “violence” is “physical force exerted for the purpose of violating, damaging or abusing.”
 We agree with the definition, but disagree with the conclusion of DHSS because we do not find that “force” is an essential element of the crime before us.  


Chapter 566, RSMo, draws a clear distinction between crimes involving “forcible compulsion,”
 those “inflicting serious physical injury” or “threatening” with a deadly weapon,
 and those committed “without consent.”
   The crimes of forcible rape,
 forcible sodomy,
 and sexual abuse by forcible compulsion,
 necessarily involve an essential element of violence. 
Statutory sodomy in the first degree,
 child molestation in both the first
 and second degree
 and sexual misconduct in the first degree
 may, depending on the charge, involve an essential element of violence.  As repugnant as deviate sexual assault may be, the commission of that conduct without the victim’s consent does not necessarily involve an essential element of violence because proof of physical force or threat is not required for conviction. 

We do not find that Brady was found guilty of a crime possessing an act of violence as an essential element.  Our Regulation 1 CSR 15-3.440(3)(B)3 provides that we may grant summary determination to a party who did not file a motion if the undisputed facts entitle that party to a favorable decision.  We grant summary determination to Brady on this charge.  

III.  Criminal Offense Involving Moral Turpitude

Missouri courts have long held that sexual assaults on women, such as rape, are crimes involving moral turpitude.
  In past cases we examined the moral turpitude provision by looking at the crime itself rather than at the individual’s conduct in committing the crime.
  But this Commission’s previous decisions do not have precedential authority,
 and in examining the crime of deviate sexual assault we make our analysis as follows.


In Brehe v. Missouri Dep’t of Elementary & Secondary Education,
 a case that involved discipline of a teacher’s certificate under § 168.071 for committing a crime involving moral turpitude, the court referred to three classifications of crimes:

(1) crimes that necessarily involve moral turpitude, such as frauds [Category 1 crimes]; (2) crimes “so obviously petty that conviction carries no suggestion of moral turpitude,” such as illegal parking 
[Category 2 crimes]; and (3) crimes that “may be saturated with moral turpitude,” yet do not involve it necessarily, such as willful failure to pay income tax or refusal to answer questions before a congressional committee [Category 3 crimes].


The court stated that Category 3 crimes require consideration of “the related factual circumstances” of the offense to determine whether moral turpitude is involved.
  In order to determine whether a crime is a Category 1 or 3 crime, the court looked at crimes for which discipline was mandated under § 168.071, which include murder, rape, and child endangerment 

in the first degree.  But the court determined that the crime the teacher committed, child endangerment in the second degree, was a Category 3 crime, and that the Department of Elementary and Secondary Education was required to show the particular factual circumstances surrounding the commission of that crime.  


In evaluating whether a crime involves moral turpitude, it is not necessary to review the specific factual circumstances of the crime if a Category 1 crime is involved.  Although Brady did not file any affidavit to refute the affidavit of the officer investigating Brady’s crime submitted by DHSS, in his response and at the oral argument on the motion, Brady disputed those facts.  However, because we conclude that the crime of deviate sexual assault “necessarily involves moral turpitude” and is a Category 1 crime, we do not make an analysis of the disputed facts.  Moral turpitude is:

an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty between man and man; everything “done contrary to justice, honesty, modesty, and good morals.”[
]

Under Missouri’s standards of decency and good morals, we can conclude that the crime of deviate sexual assault necessarily involves an act of vileness and depravity.  For a male to touch 
the genitals, anus or breasts of another person without his or her consent in a sexual manner is base, vile, and depraved, and in contravention of the basic and social duties and customs owed to others and our society, irrespective of whether the victim is a co-worker, associate or stranger.  The conduct necessarily involved in the deviate sexual assault that Brady committed violates not only the criminal code, it also violates Missouri’s traditional standards of common decency and good morals.   We conclude that the criminal offense of deviate sexual assault is a Category 1 crime involving moral turpitude.  There is cause for discipline under § 190.165.2(2) and 19 CSR 30-40.365(2)(B).

Mitigation Evidence

Brady argues that DHSS is not entitled to summary determination because he must be allowed to offer evidence of rehabilitation.  In support of his contention, Brady cites State Board of Registration for the Healing Arts v. De Vore
 and several prior Commission decisions.
  
De Vore was an applicant’s challenge to a license denial by the agency under § 621.120, RSMo 2000.
  Under § 621.110, our jurisdiction is similar, but not identical.  Furthermore, the Commission in De Vore was hearing evidence on present “good moral character,” for which a criminal conviction may be relevant, but not conclusive.  In this case, the Director is seeking discipline under a statute that specifically authorizes discipline for a final adjudication and finding of guilt to a crime.  While evidence of rehabilitation may be relevant to the Director’s decision regarding the discipline imposed, our jurisdiction in actions brought by the agency is 
limited to determining whether the Director has cause to impose discipline.
  The facts concerning rehabilitation may be in dispute, but they are not material to the issue before us.

Summary


Brady is subject to discipline under § 190.165.2(2) and 19 CSR 30-40.365(2)(B) for being found guilty by jury and finally adjudicated of the felony of deviate sexual assault, an offense reasonably related to a qualification of his profession and involving moral turpitude.  


We grant summary determination to Brady as to DHSS’s charge that an act of violence is an essential element of the offense of deviate sexual assault.  

We cancel the hearing.


SO ORDERED on September 26, 2008.



________________________________



DOUGLAS M. OMMEN


Commissioner
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