Before the

Administrative Hearing Commission

State of Missouri

DIRECTOR OF DEPARTMENT
)

OF PUBLIC SAFETY,
)



)



Petitioner,
)




)


vs.

)

No. 02-0544 PO




)

KENDALL D. BRADY,
)




)



Respondent.
)

DECISION


On April 12, 2002, the Director of the Department of Public Safety (Director) filed a complaint alleging that there is cause to discipline the peace officer certificate of Kendall D. Brady for committing a crime whether or not a criminal charge had been filed.  On June 27, 2002, the Director filed a motion for summary determination.


Pursuant to section 536.073.3,
 our Regulation 1 CSR 15-2.450(4)(C) provides that we may decide this case without a hearing if the Director establishes facts that (a) Brady does not dispute and (b) entitle the Director to a favorable decision.  ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993).


We gave Brady until July 18, 2002, to respond to the motion, but he did not respond.  The Director asserts that Brady is in default for failing to file an answer, as required by Regulation 

1 CSR 15-2.380(4), and that he should thus be deemed to have admitted the facts in the complaint, defaulted on the issues set forth in the complaint, or waived any defense to the complaint.  Regulation 1 CSR 15-2.380(8)(C).  Although those remedies are available when a party fails to file an answer, this Commission is reluctant to impose such remedies against parties who are without counsel.  Therefore, we deem admitted only the fact of Brady’s certification and number, which are not otherwise established in the record.
  Relying on the Director’s exhibits attached to the motion and the fact that Brady did nothing to contradict them, we find the following facts undisputed.

Findings of Fact

1. Brady is certified as a peace officer, Certificate No. ###-##-####.

2. On or about September 4, 2001, Brady used a credit device, an American Express credit card belonging to another person, for the purpose of obtaining cash advances of an amount over $150, knowing that his use of the card was unauthorized.

3. On January 29, 2002, Brady pled guilty in the Circuit Court of Newton County, Missouri, to the Class D felony offense of fraudulent use of a credit device.

Conclusions of Law

We have jurisdiction to hear the Director’s complaint.  Section 621.045.  The Director argues that Brady’s certificate is subject to discipline under section 590.080, RSMo Supp. 2001, which provides: 

1.  The director shall have cause to discipline any peace officer licensee who:

*   *   *


(2) Has committed any criminal offense, whether or not a criminal charge has been filed[.]

H.B. 80, 2001 Mo. Laws 301, 319, repealed section 590.135, and enacted the new disciplinary provision, section 590.080, effective August 28, 2001.  The Director also cites section 590.135.2(1) and (6) as cause for discipline, but section 590.080 was in effect when Brady committed the act and when he pled guilty.


A guilty plea is evidence of the conduct charged.  Mandacina v. Liquor Control Bd. of Review, 599 S.W.2d 240, 243 (Mo. App., W.D. 1980).  The plea constitutes a declaration against interest, which the defendant may explain away.  Nichols v. Blake, 418 S.W.2d 188, 190 (Mo. 1967).  Brady pled guilty to using another person’s credit card without authorization, a Class  D felony.  He made no effort to explain this, and we have found that he committed the underlying offense.  Brady committed a criminal offense, and his certificate is subject to discipline.

Summary


Brady’s certificate is subject to discipline under section 590.080.1(2).  We cancel the hearing.


SO ORDERED on August 28, 2002.



________________________________



KAREN A. WINN



Commissioner

	�Statutory references, unless otherwise noted, are to the 2000 Revised Statutes of Missouri.


	�The preferred practice would be for the Director to accompany the motion with an affidavit evidencing certification.  
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