Before the

Administrative Hearing Commission

State of Missouri

DIRECTOR OF INSURANCE ,
)



)



Petitioner,
)




)


vs.

)

No. 03-0022 DI




)

MICHELLE LYNN BRADE,
)




)



Respondent.
)

DECISION


Michelle Lynn Brade is not subject to discipline for signing other persons’ names to insurance applications. 

Procedure


The Director of Insurance (Director) filed his complaint on January 8, 2003.  On September 25, 2003, we convened a hearing on the complaint.  Legal Counsel Carolyn H. Kerr represented the Director.  Terry Allen, with Allen & Holden Law Offices, L.L.C., represented Brade.  The parties filed stipulated facts.  


At the hearing, the Director offered Petitioner’s Exhibits 6 and 7, which are copies of consumer complaints filed with the Director.  We took under advisement Brade’s objection to the hearsay statements contained in those exhibits.  We overrule that objection as moot because the Director offered those exhibits only to show that they had been filed, not for the truth of their 

content.
  We also took under advisement Brade’s motion to dismiss.  We deny that motion.  The Director filed the last written argument on January 22, 2003.  

Findings of Fact

1. Brade holds an insurance producer license.  She was employed by American Family Life Assurance of Columbus (AFLAC) between August 2000 and July 2003.  

2. In April 2002, Brade gave a presentation to about a dozen employees of Jeff Barklage Drywall.  The presentation was about group disability and dental insurance payable by pre-tax deduction from their paychecks.  To qualify for the group rate required at least six employees.  Six employees (the applicants) were interested in the insurance including Stormy Bell and Gary Cleek.    

3. Because Barklage would permit Brade no more face-to-face time with his employees than the presentation, Brade took information from the applicants on an enrollment form.  The form came from her district coordinator, a superior.  The district coordinator instructed her that if an applicant signed the enrollment form, she could sign the applicant’s name to their application.  Unknown to Brade, neither the enrollment form, nor its use as authority to sign an applicant’s name to an application, was approved by AFLAC.  

4. Brade instructed the applicants that the enrollment form was not the application, and that signing the enrollment form authorized her to generate and sign applications on their behalf.   Brade specifically asked the applicants whether they objected to her signing applications on their behalf.  None objected.  

5. Brade asked the questions on the application of each applicant individually, recorded their answers, and answered the applicants’ questions.  Each applicant signed the 

enrollment form, including Bell and Cleek.  Brade informed the applicants of how long they had to cancel their application and gave each applicant her business card.  

6. Brade transcribed the information she gathered onto computerized applications and verified certain information with the employer.  On April 22, 2002, she signed the names of Bell and Cleek to their respective applications by a computer signature pad.  She believed that she had the authority to do so.  Because of misinformation from Barklage’s staff, she signed Stormy Bell’s name as Robert Bell.  

7. Cleek and Bell are brothers-in-law.  When Cleek’s wife received information on the insurance in the mail, with the application to which Brade signed their names, she drafted complaints for Cleek and Bell to sign and filed them with the Director.  She also contacted Brade’s regional coordinator.  Neither she, nor Cleek, nor Bell contacted Brade.  

8. When Brade learned that Cleek and Bell no longer wanted the insurance, she immediately cancelled the policies, which dissolved the group.  She also apologized to the applicants for any misunderstanding and her inability to assemble the group required for the insurance.  No other applicants complained about Brade’s procedure. 

9. Because of Brade’s timely cancellation, no applicant lost any money and Brade received no commission.  

Conclusions of Law


We have jurisdiction to hear the Director’s complaint under §§ 375.141.1
 and 621.045.
  

I.  The Complaint

At the hearing, the Director dismissed Count I, leaving only Count II for our decision.

Count II cites “§ 375.141.1(8), RSMo,” but it does not cite a year of revision or supplement.  Under § 1.170, the substantive law that applies to any event is the law in effect when that event occurred.  Comerio v. Beatrice Foods Co., 595 F.Supp. 918, 920-21 (E.D. Mo., 1984).  Section 375.141.1(8) allows discipline if Brade:

[a]cted as an insurance agent, insurance agency, or insurance broker when not licensed as such[.]

Nowhere does the complaint allege such facts.  

Count II alleges that “Respondent’s actions as set forth above thereby demonstrate incompetence or untrustworthiness in the business of insurance.”  That language suggests a reference to § 375.141.1(8), RSMo Supp. 2003, which allows discipline for:

demonstrating incompetence [or] untrustworthiness . . . in the conduct of business in this state or elsewhere[.]

However, that statute does not apply to events in April 2002 because it was not in effect until January 1, 2003.  Section B, S.B. 193, 91st Mo. Gen. Assem., (2001 Mo. Laws 977, 1004).  

The purpose of the complaint is to give the licensee notice of the conduct and law at issue so that the licensee can prepare a defense, and we cannot find cause for discipline absent such notice.  Duncan v. Missouri Bd. for Arch'ts, Prof'l Eng'rs & Land Surv'rs, 744 S.W.2d 524, 538-39 (Mo. App., E.D. 1988).  Other case law holds that in order to give a licensee adequate notice of the charge against her, the complaint’s citation to the statutes at issue must be “exact.”  Sander v. Missouri Real Estate Comm'n, 710 S.W.2d 896, 901 (Mo. App., E.D. 1986).
 

However, we need not decide whether the Director may discipline Brade on this complaint under § 375.141.1(8), RSMo Supp. 2003, because the Director did not carry his burden of proof under that statute.

II.  The Evidence

The Director has the burden of proving facts for which the law allows the Director to discipline Brade.  Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  The definition of “trustworthy” is “worthy of confidence” or “dependable.”  WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY 2457 (unabr. 1986).  Incompetency is a general lack of (1) professional ability or (2) disposition to use a professional ability.  Forbes v. Missouri Real Estate Comm'n, 798 S.W.2d 227, 230 (Mo. App., W.D. 1990).  

The Director argues that signing the applicants’ names to the applications allows him to discipline Brade for incompetence or untrustworthiness.  The Director cites no authority or expert testimony under which a producer, if authorized to do so, must never sign an applicant’s name to a document.  Accordingly, we evaluate the fact testimony to determine whether Brade’s conduct demonstrates incompetence or untrustworthiness.  The Director did not produce Bell or Cleek to testify, and their affidavits are less persuasive than the testimony of Brade (the only live witness to offer firsthand knowledge).  The Director produced only his investigator, who did not talk with Bell or Cleek, only with Brade.  The investigator based her conclusions on Brade’s acknowledgements that she had made errors in this transaction.  The investigator and the Director construed those acknowledgments as an admission of dishonest practice.  


We draw a different conclusion.  Brade’s statements candidly acknowledge that her practice in this transaction was not the best.  Brade showed that she acted as she did only to accommodate the time strictures imposed on her by Barklage, that her conduct was consistent 

with the training she received from her superiors, and that she signed the applications believing that she had the authority to do so.  Further, it is uncontested that on discovering the problem, she immediately remedied the situation by withdrawing the applications, which dissolved the group necessary for the account, and that she sacrificed any possible commission for her labors.  Her actions were not those of an untrustworthy or incompetent insurance producer.  We conclude that the single incident on which the Director bases his complaint does not demonstrate that Brade is incompetent or untrustworthy.    

Summary


The Director shall not discipline Brade for signing the names to insurance applications.  


SO ORDERED on April 9, 2004.



________________________________



JUNE STRIEGEL DOUGHTY



Commissioner

	�Tr. at 18-22.  


	�Statutory references are to the 2000 Revised Statutes of Missouri unless otherwise noted.





	�The Director’s complaint argues that we have jurisdiction to hear this case under § 621.100 and 


§§ 536.100 to 536.140, RSMo.  Those statutes do not give us jurisdiction to hear the complaint.  Section 621.100 provides for a notice of hearing in licensing cases and for an affidavit of licensure, and §§ 536.100 to 536.140, RSMo, provide for judicial review of administrative decisions.


	�The amended complaint would not have resolved these issues.  It, too, cites “§ 375.141.1(8), RSMo.”  We denied leave to file the amended complaint because the Director sought it just 14 days before the then-scheduled hearing date.  After we continued the hearing date on the parties’ joint motion, filed on the day before the hearing, the Director did not seek to amend the complaint.    
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