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)



Respondent.
)

DECISION

We grant the motion for summary decision (“motion”) filed by the State Board of Nursing (“Board”).  Kelly Bracken is subject to discipline under § 335.066.2(5) and (12)
 because he was in possession of Halothane and inhaled it while working.
Procedure


The State Board of Nursing (“Board”) filed a complaint on December 21, 2010, seeking this Commission’s determination that Bracken is subject to discipline.  We served Bracken with the complaint by certified mail on January 18, 2011.  Bracken did not file an answer.

On April 22, 2011, the Board filed a motion for summary decision.  Our Regulation 
1 CSR 15-3.446(5) provides that we may decide this case without a hearing if the Board establishes facts that (a) Bracken does not dispute and (b) entitle the Board to a favorable decision.  We gave Bracken until May 10, 2011 to respond to the motion, but he did not respond.  

The Board cites the request for admissions that was served on Bracken on February 21, 2011, to which Bracken responded on April 22, 2011.  We find the following facts based on those responses.
Findings of Fact

1. Bracken was licensed by the Board as a registered professional nurse (“RN”)at all relevant times.

COUNT I
2. In 2007, Bracken was employed as an RN with Phelps County Regional Medical Center (“PCRMC”) in Rolla, Missouri.
3. While on duty at PCRMC on August 13, 2007, Bracken took a bottle of Halothane, an anesthetic, from the medication room and went into a stall in the men’s locker room, where he inhaled some of the Halothane
 on toilet paper.

4. A co-worker called the administrative director and reported that Bracken had been in the bathroom of the men’s locker room for over an hour and he was observed by other co-workers as acting “off.”

5. On August 13, 2007, a drug screen was conducted on Bracken, which came back positive for Isoflurane.

6. Bracken began rehabilitation for drug addiction at Valley Hope
 and enrolled in a four-week program at the Minrith-Meyer Clinic in Texas.  
7. On September 4, 2007, Bracken was terminated from PCRMC.

COUNT II
8. Bracken was subsequently employed as an RN with Physician Surgery Center (“PSC”) in Rolla, Missouri.

9. Bracken self reported to the Board that on December 13, 2007,
 he opened a bottle of Halothane and inhaled some of the anesthetic while on duty at PSC.

10. Bracken admitted that the Halothane had been left in an anesthetist’s drawer and that he “just barely cracked the seal,” poured a small amount of the Halothane on a tissue and inhaled it in the bathroom.  Bracken returned the bottle of Halothane to the anesthetist’s drawer.
Conclusions of Law


We have jurisdiction to hear this complaint.
  The Board has the burden of proving that Bracken has committed an act for which the law allows discipline.
  In its complaint, the Board alleges that Bracken is subject to discipline because he demonstrated incompetency, misconduct, and gross negligence while at work as an RN at PCRMC and PSC.  


On both counts, the Board claims that Bracken is subject to discipline under § 335.066.2(5) and (12):

2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621 against any holder of any certificate of registration or authority, permit or license required by sections 335.011 to 335.096 or any person who has failed to renew or has surrendered his or her certificate of registration or authority, permit or license for any one or any combination of the following causes:

*   *   *
(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the 
functions or duties of any profession licensed or regulated by sections 335.011 to 335.096; 

*   *   *

(12) Violation of any professional trust or confidence[.]


The Board’s evidence in this case consists of one exhibit.  Exhibit A consists of the request for admissions served upon Bracken by the Board.  The Board has the burden of proving that Bracken is subject to discipline, and the exhibit shows that Bracken responded to the request for admissions, admitting almost all of the statements including those that admit violation of the applicable statute.  However, statutes and case law instruct that we must “separately and independently” determine whether such facts constitute cause for discipline.
  Therefore, we independently assess whether the facts admitted allow discipline.
Professional Standards – Subdivision (5)


The Board alleges that Bracken’s conduct in taking and inhaling Halothane on two separate occasions without the authority to administer the medication constituted incompetency, misconduct, and gross negligence. 

Incompetency is a general lack of professional ability, or a lack of disposition to use an otherwise sufficient professional ability, to perform in an occupation.
  We follow the analysis of incompetency in a disciplinary case from the Supreme Court.
  Incompetency is a “state of being.”
  The disciplinary statute does not state that licensees may be subject to discipline for “incompetent” acts.  An evaluation of incompetency necessitates a broader-scale analysis, one taking into account the licensee’s capacities and successes.
  Because the facts in this case 
establish only two instances in which Bracken inhaled Halothane, we do not have sufficient information to establish incompetency in general. 

Misconduct is the intentional commission of a wrongful act.
  Gross negligence is a deviation from professional standards so egregious that it demonstrates a conscious indifference to a professional duty.
  Bracken took Halothane twice from an employer without permission and inhaled the anesthetic.  He knowingly took the anesthetic with the purpose of inhaling it.  These were willful and wrongful acts.  We find that Bracken’s actions constitute misconduct.


The mental states of misconduct and gross negligence are mutually exclusive.  Therefore, we do not find that Bracken’s actions constituted gross negligence.
Bracken is subject to discipline under § 335.066.2(5) for misconduct.
Professional Trust – Subdivision 12

Professional trust is the reliance on the special knowledge and skills that professional licensure evidences.
  It may exist not only between the professional and his clients, but also between the professional and his employer and colleagues.
  As an RN, Bracken was entrusted to handle medications properly.  Bracken violated this responsibility when he diverted an anesthetic for personal use and consumed it while on duty.  Consequently, he violated the professional trust placed in him by his patients and his employers.  Bracken is subject to discipline under § 335.066.2(12).
Summary

Bracken is subject to discipline under §§335.066.2(5) and (12).  We cancel the hearing.

SO ORDERED on June 3, 2011.



__________________________________



KAREN A. WINN


Commissioner

�Statutory references are to RSMo Supp. 2010 unless otherwise noted. 


�The Board asserts that Halothane is an inhalation anesthetic agent that an RN does not have the authority to administer.  However, it cites no authority for this assertion.


�There is nothing in the evidence that shows the relationship between Halothane and Isoflurane.


�We assume that Valley Hope is a drug treatment facility.


�Bracken admitted that he self reported to the Board that on December 13, 2008, he inhaled some Halothane while working at PSC.  However, the complaint and the Board’s motion date this event as December 13, 2007.  Based on the context we believe the latter date to be correct.


�Section 621.045.  


�Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).
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�Tendai v. Missouri State Bd. of Regis’n for the Healing Arts, 161 S.W.3d 358, 369 (Mo. banc 2005).


�Albanna v. State Bd. of Regis’n for the Healing Arts, 293 S.W.3d 423 (Mo. banc 2009).


�Id. at 436


�Id. at 435-36.


�Grace v. Missouri Gaming Comm’n, 51 S.W.3d 891, 900 (Mo. App., W.D. 2001).


� Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs v. Duncan, No. AR-84-0239 (Mo. Admin. Hearing Comm’n Nov. 15, 1985) at 125, aff’d, 744 S.W.2d 524, 533 (Mo. App., E.D. 1988).


�Trieseler v. Helmbacher, 168 S.W.2d 1030, 1036 (Mo. 1943).


�Cooper v. Missouri Bd. of Pharmacy, 774 S.W.2d 501, 504 (Mo. App., E.D. 1989).
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