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State of Missouri

TINA ANN BOYET,
)



)



Petitioner,
)




)


vs.

)

No.   09-0224 PO



)

DIRECTOR OF EPARTMENT OF
)

PUBLIC SAFETY,

)




)



Respondent.
)

DECISION
The Director of the Department of Public Safety (“the Director”) has cause to deny the application of Tina Ann Boyet to enter into a basic training course because she committed criminal offenses.
Procedure

On February 13, 2009, Boyet filed a complaint appealing the denial of her application.  We gave the Director leave to file his answer out of time, as of March 23, 2009.  On May 15, 2009, we held a hearing.  Boyet represented herself and appeared by telephone.  Assistant Attorney General Christopher Fehr represented the Director.  The reporter filed the transcript on May 27, 2009.
Findings of Fact

1.
On October 8, 1994, in St. Francois County, Boyet, known then as Tina Courtway, recklessly caused physical injury to Randy Tate, a law enforcement officer, by kicking and biting him.
2.
On May 28, 1995, in St. Francois County, Boyet operated a motor vehicle on U.S. 67 with ten-hundredths of one percent or more by weight of alcohol in her blood.  
Conclusions of Law

We have jurisdiction of Boyet's appeal.
  Boyet has the burden of proving facts that show she is qualified to enter into a basic training course.
  The Director’s answer provides notice of the facts and law at issue.
  In licensing cases under §§ 590.010 to 590.195, we do not have discretion to grant a license to a fully rehabilitated applicant.  That discretion rests with the Director: 

Any applicant aggrieved by a decision of the director pursuant to this section may appeal within thirty days to the [Commission], which shall conduct a hearing to determine whether the director has cause for denial, and which shall issue findings of fact and conclusions of law on the matter.  The [Commission] shall not consider the relative severity of the cause for denial or any rehabilitation of the applicant or otherwise impinge upon the discretion of the director to determine whether to grant the applicant subject to probation or deny the license when cause exists pursuant to this section.[
]

The Director relies upon § 590.100.1, which provides: 

1.  The director shall have cause to deny any application for a peace officer license or entrance into a basic training course when the director has knowledge that would constitute cause to discipline the applicant if the applicant were licensed.


The Director cites § 590.080.1(2), authorizing discipline of any peace officer who “[h]as committed any criminal offense, whether or not a criminal charge has been filed[.]  The Director argues that Boyet committed the criminal offenses of assault on a law enforcement officer and driving with excessive blood alcohol content.  
Section 565.083
 provides:
1.  A person commits the crime of assault of a law enforcement officer in the third degree if:


(1) He attempts to cause or recklessly causes physical injury to a law enforcement officer;

*   *   *

2.  Assault of a law enforcement officer in the third degree is a class A misdemeanor.
Section 577.012
 provides:

1.  A person commits the crime of “driving with excessive blood alcohol content” if he operates a motor vehicle in this state with ten-hundredths of one percent or more by weight of alcohol in his blood.

*   *   *

3.  For the first offense, driving with excessive blood alcohol content is a class C misdemeanor.

Misdemeanors are criminal offenses.

Boyet has readily admitted that she committed these crimes on her Missouri Peace Officer License legal Questionnaire, in her complaint, in her letter of January 15, 2009, and at the hearing.  The Director has also presented certified court records showing Boyet's guilty plea to assaulting a law enforcement officer and the court’s finding of guilt, imposition of a sentence 
of 30 days in jail, suspension of execution of the sentence, and placement on probation for one year.  The Director also presented certified court records showing Boyet's plea of guilty to driving with excessive blood alcohol content and the court’s finding of guilt, imposition of a sentence of five days imprisonment and a fine of $300, and suspension of execution of the prison term.  Even if Boyet had denied committing the offenses, her convictions collaterally estop her from offering any proof that she did not commit the acts for which she was convicted.
  We conclude that the Director has cause to deny Boyet's application pursuant to § 590.100.1 and 
§ 590.080.1(2).
Boyet has also set forth reasons why her application should be granted despite the 14- and 15-year-old crimes. Section 590.100 provides:

4.  Upon a finding by the administrative hearing commission that cause for denial exists, the director shall not be bound by any prior action on the matter and shall, within thirty days, hold a hearing to determine whether to grant the application subject to probation or deny the application.  If the licensee fails to appear at the director's hearing, this shall constitute a waiver of the right to such hearing.
Summary

The Director has cause to deny Boyet's application because she committed the criminal offenses of assaulting a law enforcement officer and driving with excessive blood alcohol content.

SO ORDERED on June 1, 2009.


________________________________



NIMROD T. CHAPEL, JR. 


Commissioner
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