Before the

Administrative Hearing Commission

State of Missouri

KEITH D. BOYER,
)



)



Petitioner,
)




)


vs.

)

No. 05-1662 RV



)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION
We deny the claim for refund filed by Keith D. Boyer.

Procedure
On November 7, 2005, Boyer filed a petition appealing the Director of Revenue's ("the Director") denial of a claim for a refund of tax paid on a replacement motor vehicle.  On December 22, 2005, the Director filed a motion for summary determination.  We may decide this case without a hearing if the Director establishes facts that entitle her to a favorable decision.
  We gave Boyer until January 12, 2006, to respond to the motion, but he did not respond.  Therefore, the following facts, established by the Director’s affidavit, are undisputed.  
Findings of Fact
1. On August 27, 2005, Boyer traded in a 2002 GMC (“GMC”) on a 2004 Ford Sport Trac (“Ford”) and paid $627.75 in state and local sales tax on the difference between the purchase price and the trade-in allowance.
2. On October 8, 2005, Boyer’s 1997 BMW Z3 (“BMW”) was rendered a total loss, for which Boyer’s insurance company paid $15,575 on October 14, 2005.
3. Boyer submitted a refund application to the Director based on having “purchased and sold a motor vehicle . . . within 180 days[.]”  He included an affidavit of total loss on the BMW.
4. The Director denied the refund claim by letter dated October 31, 2005.  The letter’s “Analysis of Denial” states:  “The replacement vehicle was purchased after the date of loss, your request for a refund is denied.”  
Conclusions of Law
We have jurisdiction to hear Boyer's petition.
  A motor vehicle buyer must pay tax to the Director on the purchase.
  The tax is calculated on the purchase price.
  But the statutes may reduce the taxable portion of the purchase price, and thus the tax on that purchase, so that if the buyer has paid full price, he may be entitled to a refund.  Boyer has the burden of proof on his refund claim.

Boyer’s refund claim alludes to the following provision:

[I]n any retail sale . . . , where any article on which sales or use tax has been paid . . . is taken in trade as a credit or part payment on the purchase price of the article being sold, the [sales] tax . . . shall be computed only on that portion of the purchase price which exceeds the actual allowance made for the article traded in or 
exchanged . . . .  This section shall also apply to motor vehicles . . . sold by the owner . . . if the seller purchases . . . a subsequent motor vehicle . . . within one hundred eighty days before or after the date of the sale[.
]
Boyer’s title application shows that when he traded the GMC in on the Ford, he paid sales tax only on the purchase price minus the trade-in.  

With his refund claim, Boyer included his affidavit of total loss, suggesting that he seeks a refund under the casualty loss provision.
When a motor vehicle . . . for which all sales or use tax has been paid is replaced due to . . . a casualty loss in excess of the value of the unit, the director shall permit the amount of the insurance proceeds plus any owner's deductible obligation, as certified by the insurance company, to be a credit against the purchase price of another motor vehicle . . . which is purchased or is contracted to purchase within one hundred eighty days of the date of payment by the insurance company as a replacement motor vehicle[.
]
The words “due to” are crucial to that statute.  We give those words their plain and ordinary meaning as found in the dictionary.
  The definition of “due to” is “as a result of” or “because of.”
  The statute applies only if Boyer bought the Ford because of the BMW’s loss.  
The Director’s denial was based on a finding that Boyer bought the Ford after the BMW’s loss.  Boyer’s petition states the Director’s finding is not true and that the decision “makes no sense.”  We agree.  Contrary to the Director’s decision, the Director’s rationale for denying Boyer’s claim would support his claim for refund.
  
But we do not review the Director's decision for error; we find the facts anew, apply existing law to them, and do what the law requires the Director to do.
  Boyer’s documents 
plainly show that he bought the Ford before the BMW’s loss, which shows that he did not buy the Ford because of the BMW’s loss, which defeats his claim.
  The law grants no sales tax relief on the facts of Boyer’s case.  Neither the Director nor this Commission has power to depart from the provisions of the statutes.
 
Summary

We deny Boyer’s claim for refund.  We cancel the hearing.


SO ORDERED on February 6, 2006.



________________________________



KAREN A. WINN



Commissioner

�Our Regulation 1 CSR 15-3.440(3)(B) and § 536.073.3.  Statutory references are to the 2000 Revised Statutes of Missouri unless otherwise noted.


	�Section 621.050.  


	�Section 144.070.1.


	�Sections 144.020 and 144.440.


	�Section 621.050.2.


	�Section 144.025.1, RSMo Supp. 2004.


	�Section 144.027.1 (emphasis added).


	�� HYPERLINK "http://www.lexis.com/research/buttonTFLink?_m=d2337dfff56f2ec0be115df4c537fc8c&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2005%20Mo.%20Tax%20LEXIS%2052%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=3&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b984%20S.W.2d%20496%2cat%20498%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLzVlz-zSkAz&_md5=89e18ce0e4189e0f4468500bc366f12c" \t "_parent" �American Healthcare Mgt. v. Director of Revenue, 984 S.W.2d 496, 498� (Mo. banc 1999).


	�MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 358 (10th ed. 1993).


	�We assume that the word “after” is a clerical error because Boyer’s documentation clearly shows that he purchased the Ford before the loss of the BMW.  


	�J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).


	�The Director notes that Boyer still has time to use the casualty loss credit on a replacement vehicle.  


	�� HYPERLINK "http://www.lexis.com/research/buttonTFLink?_m=d2337dfff56f2ec0be115df4c537fc8c&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2005%20Mo.%20Tax%20LEXIS%2052%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=4&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b689%20S.W.2d%2045%2cat%2049%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLzVlz-zSkAz&_md5=a1c18e86df6e07d2d4cbc4749618410e" \t "_parent" �Lynn v. Director of Revenue, 689 S.W.2d 45, 49� (Mo. banc 1985).
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