Before the

Administrative Hearing Commission

State of Missouri

DIRECTOR OF DEPARTMENT
)

OF PUBLIC SAFETY,
)



)



Petitioner,
)




)


vs.

)

No. 08-0165 PO




)

EDDIE C.  BOYD III,

)




)



Respondent.
)

DECISION


Eddie C. Boyd III is subject to discipline for committing a criminal offense and for committing an act while on active duty that involved a reckless disregard for the safety of a person.

Procedure


On January 24, 2008, the Director of the Department of Public Safety (“the Director”) filed a complaint seeking to discipline Boyd.  On February 13, 2008, we served Boyd with a copy of the complaint and our notice of complaint/notice of hearing.  

On May 13, 2009, we held a hearing.  Assistant Attorney General Christopher R. Fehr represented the Director.  Charles E. Kirksey, Jr., with Bell, Kirksey & Associates, represented Boyd.  Relad M. Khouri, with Casey & Devoti, PC, represented a witness.  The matter became ready for our decision on August 17, 2009, when the last brief was filed.
Findings of Fact

1. Boyd is licensed as a peace officer.  His license was current and active at all relevant times.

2. Boyd was employed by the St. Louis Metropolitan Police Department (“the Police Department”) at the relevant times.

Incident with C.D.

3. On April 12, 2006, C.D., a minor at the time,
 was attending Sumner High School as a freshman.  At the end of the school day, he planned to walk towards Tandy Community Center to meet his Big Brother.
4. As C.D. was leaving school, he witnessed a fight on a school bus.  C.D. was not a participant in the fight.  There were between ten and fifteen people involved in the fight.  A security guard called the police.
5. C.D. ran away from the area because he saw the police arrive and his brothers had been arrested for watching a fight.  He stopped running because he had not been involved in the fight, but he continued to walk away.  
6. A police squad car pulled up to C.D.  There were two of C.D.’s friends handcuffed in the back seat of the squad car.  Boyd pointed his gun out the window of the car and stated that he would shoot if C.D. moved.  Boyd got out of the car, with the gun still pointed at C.D.
7. Boyd hit C.D. in the face with his gun.  C.D. fell onto the ground, bleeding.  Boyd grabbed C.D.’s hood and forced him “face down in the street.”
  Boyd put his foot on C.D.’s bag and pointed the gun at his back.
8. C.D. was taken to Barnes Jewish Hospital, where he received seven stitches to his upper eye and had his nose “glued” on the bridge between his two eyes.
   At the time of the hearing, he had a discolored scar to the left side of his left eye as a result of the incident.
9. C.D. was arrested for assault on an officer, disturbing the peace, and another offense.  He was not prosecuted for these offenses.
10. At the time of the incident, C.D. was approximately 5’7” tall and weighed approximately 135 pounds.
11. Boyd is a large individual.

Incident with J.T.

12. In 2006, Lt. Adrienne Bergh was a sergeant in the Police Department’s Internal Affairs Division.
13. Bergh investigated a complaint against Boyd.  The complainant was Rita Thornton, who claimed that Boyd struck her daughter J.T. on the head with a gun in April of 2006.
14. Bergh interviewed Boyd.  He stated that he accidentally struck J.T. after she hit the outside of his arm.
15. Boyd reported the following to Bergh.  Boyd lived near a school bus stop.  J.T. attacked him at his house when she got off the school bus and her friends pulled her away.  He called the police and followed J.T.  J.T. attacked him again, but he continued to follow her.  J.T.’s brother threatened and punched him.  Boyd grabbed J.T.’s brother and placed him on the ground.  Boyd noticed that his gun was exposed, drew it, and held it in the air.  J.T. punched Boyd and he “inadvertently” struck her in the head with the gun.

Conclusions of Law 


We have jurisdiction to hear this complaint.
  The Director has the burden of proving that Boyd has committed an act for which the law allows discipline.
  This Commission must judge the credibility of witnesses, and we have the discretion to believe all, part, or none of the testimony of any witness.
  
I.  Objections Taken With Case
A.  Telephone Testimony

On May 4, 2009, the Director filed a motion for a witness, Bergh, to testify by telephone.  By order dated May 5, 2009, we granted the motion.  At the hearing, Boyd objected to the telephone testimony.  We again allowed the telephone testimony, finding that any concerns as to the ability to judge her credibility would go to the weight of her testimony.  Boyd argued that allowing Bergh to testify by telephone violated his sixth amendment right to confront the witness.
  This Commission does not have authority to decide constitutional issues.
  The issue has been raised and may be argued before the courts if necessary.
 
B.  Hearsay Objection

Boyd objected to Petitioner’s Exhibit 3, police and medical reports from the C.D. incident and a one-page complaint from the J.T. incident.  Boyd argued that the portion of the record dealing with C.D. is repetitious because he testified.  We overrule that objection.


Boyd also objected to the portions of the record that constitute hearsay.  “Hearsay is an out of court statement made by someone not before the court that is offered to prove the truth of the matter asserted.”
  It is inadmissible when an objection is made.


We admit Petitioner’s Exhibit 3 as a business record under § 536.070(10),
 but we have not used the objected-to hearsay in making our decision.  
C.  Witness Testimony


The Director objected to Boyd’s attempt to recall C.D. as a witness.  We overrule the objection and accept C.D.’s testimony as presented.

II.  Failure to Testify


Boyd did not testify at the hearing.  This is not a criminal case, and we may consider this.
  “It is well settled that the failure of a party having knowledge of the facts and circumstances vitally affecting the issues on trial to testify in his own behalf . . . raises a strong presumption that such testimony would have been unfavorable and damaging to the party who fails to proffer the same.”
  This cannot be the only reason to find for the Director; it merely adds weight to the Director’s case or aids in measuring credibility.

III.  Burden of Proof in the J.T. Incident


Because the only evidence in regard to the J.T. incident comes from one page of the business records and Bergh’s testimony of what other people told her, we have made no findings as to Boyd’s conduct with regard to J.T.  Our findings reflect what was reported to Bergh, but 
not taken for the truth of it.  Consequently, we find no cause for discipline for the incident with J.T. because the Director failed to provide a preponderance of credible evidence that Boyd has committed an act for which the law allows discipline.
  Without the objected-to hearsay evidence, there is no evidence of Boyd’s conduct with regard to J.T.
IV.  Affirmative Defense


On August 29, 2008, Boyd filed a notice setting forth the following affirmative defense:  “That if Respondent utilized any force it would have been only such force as dictated and warranted by the circumstances.”  Boyd has the burden of proving an affirmative defense.
  We find that he has failed to do so.

A police officer is allowed to use force that is reasonably necessary.
  The officer “is prohibited from using any more force than is necessary to effect the arrest; his doing so will constitute an assault.”
  There is no evidence to counter C.D.’s testimony.  We find him a credible witness and have found our facts accordingly.  Boyd struck a slightly-built, minor child in the face with a gun.  C.D. was not doing anything that would pose a threat to anyone, least of all to an armed officer who was pointing a gun at him for the entire period of their encounter.

In his brief, Boyd asks us to consider the following:

The evidence adduced raises inferences that should not be overlooked.  First, Respondent arrived on the scene where a wholesale, highly charged riot had broken out.  He was there to restore the peace and subdue any potential malefactors.  Second, he already had two suspects in custody and must have seen [C.D.] running from the scene.  Third, the fact that he had to produce his weapon suggests that [C.D.] was continuing to run, and Fourth, [sic] upon approaching [C.D.] he obviously refused to submit to a lawful arrest.

There is simply no evidence to support these contentions.  C.D. testified that he did not continue to run and did nothing to resist arrest – certainly nothing that would justify Boyd striking him in the face with a gun.

The argument that the use of force was warranted by the circumstances is specious.  The affirmative defense fails.
V.  Cause for Discipline

The Director argues that there is cause for discipline under § 590.080:

1.  The director shall have cause to discipline any peace officer licensee who:

*   *   *

(2) Has committed any criminal offense, whether or not a criminal charge has been filed;

(3) Has committed any act while on active duty or under color of law that involves moral turpitude or a reckless disregard for the safety of the public or any person[.]

The Director’s complaint cites both subdivisions of the statute, but then asks for discipline only under subdivision (2).
  We find that Boyd was given sufficient notice that both subdivisions were at issue.
A.  Criminal Offense – Subdivision (2)


The Director argues that Boyd committed a criminal offense under § 565.070:

1.  A person commits the crime of assault in the third degree if:

*   *   *

(5) The person knowingly causes physical contact with another person knowing the other person will regard the contact as offensive or provocative[.]
As discussed above, Boyd struck a minor in the face with a gun without justification.  He forced C.D. to the ground.  This conduct was offensive and caused harm to C.D.  There is cause to discipline Boyd under § 590.080.1(2) for committing a criminal offense.

B.  Active Duty – Subdivision (3)


The Director also argues that Boyd committed the assault while on active duty or under color of law and that his conduct involves a reckless disregard for the safety of C.D. and J.T.  The Director does not argue that the act involves moral turpitude.  Again, we find no cause for discipline with regard to J.T. because the Director presented only hearsay evidence that Boyd objected to.

There is no direct evidence that Boyd was on active duty at the time of the incident with C.D., but there is evidence that someone called the police and that Boyd responded.  He was in a squad car and was carrying a gun.  There were two other people in handcuffs in the back of the squad car and Boyd arrested C.D.  We find that Boyd was on active duty.

Boyd pointed a gun at C.D. and threatened to shoot him.  He hit C.D. in the face with the gun without any apparent justification.  This is an act committed with reckless disregard for C.D.’s safety.  There is cause to discipline Boyd under § 590.080.1(3).

Summary


There is cause to discipline Boyd under § 590.080.1(2) and (3).

SO ORDERED on October 16, 2009.



________________________________



NIMROD T. CHAPEL, JR.


Commissioner

�The Director’s affidavit states only that Boyd is licensed.  In his amended answer, filed on August 11, 2008, Boyd admits that he was licensed at all relevant times.


�At the time of the hearing, C.D. was 18 years old.


�Tr. at 15.


�Tr. at 16, 25.


�Tr. at 32.


�Section 590.080.2.   Statutory references, unless otherwise noted, are to RSMo Supp. 2008.


�Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).


�Harrington v. Smarr, 844 S.W.2d 16, 19 (Mo. App., W.D. 1992).  


�See In re Cupples, 952 S.W.2d 226, 233 (Mo. banc 1997) (attorney disciplinary proceedings are not criminal trials in which a defendant has a constitutional right to confront witnesses).


�Sprint Communications Co. v. Director of Revenue, 64 S.W.3d 832, 834 (Mo. banc 2002); Cocktail Fortune, Inc. v. Supervisor of Liquor Control, 994 S.W.2d 955, 957 (Mo. banc 1999).


�Tadrus v. Missouri Bd. of Pharmacy, 849 S.W.2d 222 (Mo. App., W.D. 1993).


�Alberswerth v. Alberswerth, 184 S.W.3d 81, 101 (Mo. App., W.D. 2006).


�Edgell v. Leighty, 825 S.W.2d 325, 329 (Mo. App., S.D. 1992).


�RSMo 2000.


�In re S.M.B., 254 S.W.3d 214 (Mo. App., S.D. 2008); Smith v. Director of Revenue, 77 S.W.3d 120 (Mo. App., W.D. 2002).


�Stringer v. Reed, 544 S.W.2d 69, 74 (Mo. App., Spr. D. 1976) (quoting Bean v. Riddle, 423 S.W.2d 709, 720 (Mo. 1968)).


�Stringer, 544 S.W.2d at 74.


�Berger, 764 S.W.2d at 711.  


�Ozark Air Lines, Inc. v. Valley Oil Co., 239 S.W.3d 140 (Mo. App., W.D. 2007).


�Neal v. Helbling, 726 S.W.2d 483, 487 (Mo. App., E.D. 1987).


�State v. Thomas, 625 S.W.2d 115, 122 (Mo. 1981).


�Compl. ¶¶ 8 and 10.


�RSMo 2000.
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