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)




)
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)

DECISION


Theresa Bourbon is subject to discipline because she committed the criminal offense of misuse of official information.
Procedure


On January 7, 2008, the Director of the Department of Public Safety (“the Director”) filed a complaint seeking to discipline Bourbon.  Prior to January 29, 2008,
  we served Bourbon with a copy of the complaint and our notice of complaint/notice of hearing by certified mail.  Bourbon did not file an answer.  On July 18, 2008, we held a hearing on the complaint.  Assistant Attorney General Christopher R. Fehr represented the Director.  Although notified of the time, date and place of the hearing, neither Bourbon nor anyone representing her appeared.  The matter became ready for our decision on July 18, 2008, the date the transcript was filed.

Findings of Fact

1. Bourbon is licensed as a peace officer.  Her license is, and was at all relevant times,
 current and active.  At the relevant time, Bourbon was employed by the Pine Lawn Police Department.
2. In January of 2007, Bourbon ran a record check under the Missouri Uniform Law Enforcement System (“MULES”) or the National Crime Information Center System (“NCIC”) on Margarite Cannon, who was a witness against another officer, Khnun Hayes.  She gave the information to Hayes’ defense attorney.
3. Bourbon was not on duty at the time, and she did not get the information for an official purpose.
Conclusions of Law 


We have jurisdiction to hear this case.
  The Director has the burden of proving that Bourbon has committed an act for which the law allows discipline.
  

The Director alleges that there is cause for discipline under § 590.080:

1. The director shall have cause to discipline any peace officer licensee who:
*   *   *

(2) Has committed any criminal offense, whether or not a criminal charge has been filed;

(3) Has committed any act while on active duty or under color of law that involves moral turpitude or a reckless disregard for the safety of the public or any person[.]

Criminal Offense

The Director presented evidence that Bourbon got information from the MULES or NCIC.
  The Director argues that Bourbon committed the criminal offense of  misuse of official information under § 576.050:
1.  A public servant commits the crime of misuse of official information if, in contemplation of official action by himself or herself or by a governmental unit with which he or she is associated, or in reliance on information to which he or she has access in his or her official capacity and which has not been made public, he or she knowingly:

(1) Acquires a pecuniary interest in any property, transaction, or enterprise which may be affected by such information or official action; or

(2) Speculates or wagers on the basis of such information or official action; or

(3) Aids, advises or encourages another to do any of the foregoing with purpose of conferring a pecuniary benefit on any person.

2.  A person commits this crime if he or she knowingly obtains or recklessly discloses information from the Missouri uniform law enforcement system (MULES) or the National Crime Information Center System (NCIC) for private or personal use, or for a purpose other than in connection with their official duties and performance of their job.


Bourbon obtained information from MULES or NCIC for personal reasons, not in connection with her official duties or the performance of her job.  Bourbon committed the offense of misuse of official information.  There is cause for discipline under § 590.080.1(2).
Color of Law


Bourbon was not on duty when she requested the information from the dispatcher.  The Director argues that Bourbon was acting under color of law.  Courts have stated that whether the police officer is off duty or out of uniform is not controlling in determining whether the conduct was under color of law.  “It is the nature of the act performed, not the clothing of the actor or even the status of being on or off duty, which determines whether the officer has acted under color of law.”  Pickard v. City of Girard, 70 F. Supp. 2d 802, 805 (N.D. Ohio 1999) (citations omitted).  The court set forth two circumstances where an off-duty police officer’s actions were “state action” because they were performed under color of law:

(1) when a police officer undertakes purely private action while invoking his authority as a policy officer, or as a result of his role as a police officer; and (2) when an off-duty police officer undertakes an official duty.

Id. at 806.


However, in determining the nature of the act performed, the courts consider such factors as displaying a badge and uniform or making “other assertions of police authority.”  In re 
Albert S., 664 A.2d 476, 483 (Md. App., 1995).  In that case the court found that a police officer was acting under color of police authority because he used a marked police cruiser, despite the fact that he was not in uniform and did not identify himself as a police officer.  Id. at 484.  See Brewer v. Trimble, 902 S.W.2d 342, 344 (Mo. App., S.D. 1995) (police officer outside his jurisdiction used his police authority and police car to pursue and stop speeding vehicle).  The cases in which the courts found that the officer was not acting under color of law usually involved assaults that were clearly private in nature and did not involve any display of police powers or “indicia” of office.  Latuszkin v. City of Chicago, 250 F.3d 502, 506 (7th Cir. 2001); Huffman v. County of Los Angeles, 147 F.3d 1054, 1058 (9th Cir. 1998).


Bourbon used her authority as a police officer to get the information from MULES or NCIC.  We find that her conduct was under color of law.  The disciplinary statute also requires that the conduct at issue involve moral turpitude or a reckless disregard for the safety of the public or any person.


Moral turpitude is:

an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty between man and man; everything “done contrary to justice, honesty, modesty, and good morals.”
In re Frick, 694 S.W.2d 473, 479 (Mo. banc 1985) (quoting In re Wallace, 19 S.W.2d 625 
(Mo. banc 1929)).  There is no evidence that getting the information from MULES or NCIC, even for personal reasons, evidenced a reckless disregard for the safety of a person or the public.  In determining whether Bourbon’s misuse of official information involves moral turpitude, we look at our analysis of crimes involving moral turpitude.

In Brehe v. Missouri Dep’t of Elementary and Secondary Education,
 a case that involved discipline of a teacher’s certificate under § 168.071 for committing a crime involving moral turpitude, the court referred to three classifications of crimes:

(1) crimes that necessarily involve moral turpitude, such as frauds (Category 1 crimes);

(2) crimes “so obviously petty that conviction carries no suggestion of moral turpitude,” such as illegal parking (Category 2 crimes); and

(3) crimes that “may be saturated with moral turpitude,” yet do not involve it necessarily, such as willful failure to pay income tax or refusal to answer questions before a congressional committee (Category 3 crimes).

The court stated that Category 3 crimes require consideration of “the related factual circumstances” of the offense to determine whether moral turpitude is involved.
  In order to determine whether a crime is a Category 1 or 3 crime, the court looked at crimes for which discipline was mandated under § 168.071, which include murder, rape, and child endangerment in the first degree.  But the court determined that the crime the teacher committed, child endangerment in the second degree, was a Category 3 crime, and that the Department of Elementary and Secondary Education must show the circumstances surrounding the commission of the crime.  The court stated:

The legislature restricted the Board’s [of Education’s] authority to discipline so that the Board could discipline only for the commission of a felony or an offense “involving moral turpitude.”  The Board could discipline when the offense necessarily involves moral turpitude (as in the case of a category 1 crime).  The board could also exercise discipline when the related circumstances are such as to demonstrate actual moral turpitude (in the case of a category 3 crime).  The Department was not precluded in this case from showing any circumstances indicating that Ms. Brehe was guilty of moral turpitude.  The Department did not do so.


There could be circumstances in which misusing official information involves moral turpitude, but the Director did not show them in this case.  There is no cause for discipline under § 590.080.1(3).
Summary

There is cause for discipline under § 590.080.1(2).  

SO ORDERED on September 10, 2008.



________________________________



JOHN J. KOPP



Commissioner

	�The certified mail receipt does not show a date of receipt, but was filed with this office on January 29, 2008.  


	�The Director’s affidavit offered to prove licensure states only that Bourbon is licensed, not that she was at the time of the conduct.  Ex. 1. The Director presented other evidence of licensure at the time of the conduct.


	�Section 621.045.  Statutory references, unless otherwise noted, are to RSMo Supp. 2007.


	�Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).


	�The Director also cites Regulation 11 CSR 75-13.090, which states:





(2) As used in section 590.080.1, RSMo:





(A) The phrase has “committed any criminal offense” includes a person who has pleaded guilty to, been found guilty of, or been convicted of any criminal offense.





There is no evidence that Bourbon was found guilty or pled guilty to anything.


	�213 S.W.3d 720 (Mo. App., W.D. 2007).


	�Id. at 725 (quoting Twentieth Century-Fox Film Corp. v. Lardner, 216 F.2d 844, 852 (9th Cir. 1954)).


	�213 S.W.3d at 725.


	�Id. at 727.
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