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MEMORANDUM AND ORDER


On December 3, 1999, Holly L. Boston filed a petition appealing a decision of the State Board of Registration for the Healing Arts (Board).  The Board denied Boston’s application to take the physical therapist assistant license examination because of three previous unsuccessful attempts (previous attempts).  Boston argues that her previous attempts do not bar her from taking the examination.


On March 9, 2000, Boston filed a motion for summary determination.  The Board filed a response on March 13, 2000.  Our Regulation 1 CSR 15-2.450(4)(C) provides that we may decide this case without a hearing if Boston establishes facts that (a) are not subject to dispute 

and (b) entitle any party to a favorable decision.  Section 536.073.3;
 ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993).


On March 13, 2000, we held a conference with the parties.  With their agreement, we cancel the hearing scheduled for April 4, 2000.  The parties stipulated to the following facts.  

Findings of Fact

1. Boston possesses every qualification for a physical therapist license, except passing the Board’s licensing examination (the examination).      

2. On July 8, 1998, November 18, 1998, and April 24, 1999, Boston took the examination, but did not obtain the minimum score necessary for passing.  

3. On August 28, 1999, section 334.655.3 became effective.  

4. In October 1999, Boston applied to the Board to take the examination again.  

5. By letter dated November 5, 1999, the Board notified Boston that it denied her application because of her previous attempts.  

Conclusions of Law


We have jurisdiction to hear Boston’s petition.  Boston has the burden of proving that she is entitled to a license.  Section 621.120, RSMo 1994.  Therefore, her burden on the motion is to prove the elements that she would need to show at trial.  If the Board negates an element of Boston’s qualifications for licensure, we must deny Boston’s application.  ITT Commercial Fin. Corp., 854 S.W.2d at 381.  

The parties agree that the sole factual basis for denying Boston’s application are her three previous attempts.  The parties further agree that the sole legal basis is the following emphasized language (the three-strike provision) in section 334.655.3:  

The examination of qualified candidates for licensure to practice as physical therapist assistants shall embrace a written examination and which shall cover the curriculum taught in accredited associate degree programs of physical therapy assistant education.  Such examination shall be sufficient to test the qualification of the candidates as practitioners.  The examination shall be given by the board at least once each year. The board shall not issue a license to practice as a physical therapist assistant or allow any person to sit for the Missouri state board examination for physical therapist assistants who has failed three or more times any physical therapist licensing examination administered in one or more states or territories of the United States or the District of Columbia.  The examination given at any particular time shall be the same for all candidates and the same curriculum shall be included and the same questions shall be asked. 

(Emphasis added.)  Section 334.655.3, RSMo Supp. 1998, did not include the three-strike provision.  The three-strike provision did not exist until its effective date of August 28, 1999.  

Boston argues that the three-strike provision does not apply to her previous attempts because they happened before its effective date.  The Board argues that Boston’s previous attempts are grounds for denial under the three-strike provision.  The issue is whether we must include previous attempts that happened before the three-strike provision’s effective date.  

A.

We presume that the law operates only prospectively under Linton v. Missouri Veterinary Med. Bd., 988 S.W.2d 513 (Mo. banc 1999).  

In Linton, the Veterinary Medical Board denied licensure to an applicant.  As in this case, the factual basis were three unsuccessful attempts at a licensing examination.  The legal basis was section 340.240.6, RSMo1994, which provided:

If an applicant fails an examination, the applicant may take a subsequent examination upon payment of the registration and examination fees.  No person may take the examination more than three times. 

The court in Linton was asked to determine that the statute was retrospective in application, a violation of Mo. Const. art. I, section 13.  A retrospective law is one that imposes a new obligation, duty, or disability with respect to a past transaction, or that takes away or impairs a vested or substantial right.  Department of Social Servs. v. Villa Capri Homes, Inc., 684 S.W.2d 327 (Mo. banc 1985).  

The court held that, before determining whether past rights were violated, it must first determine whether the statute refers to the past at all.  It stated that the statute did not apply to previous attempts under the rules of statutory construction and therefore operated as follows:  

This prohibition against taking the examination more than three times went into effect on August 28, 1992. . . .  All three times that Linton took and failed the NBE were after August of 1992. . . . Linton would read the statute . . . as preventing the Board from licensing anyone after August of 1992 who had ever taken the examination more than three times.  But even where retrospective application of a statute is permitted, statutes are usually construed to operate prospectively only.  Utilicorp United, Inc. v. Director of Revenue, 785 S.W.2d 277, 278 (Mo. banc 1990).  The statute . . . , as properly construed by the Board, only prohibit[s] an applicant from taking an examination more than three times after August of 1992. . . .


Linton, 988 S.W.2d at 515 (emphasis added). 

B.

The Board cites driver’s license cases in which the courts applied a statute to past events.  The first type of statute was the definition of a habitual traffic violator.  The second type was the condition for a hardship privilege.  

In Barbieri v. Morris, 315 S.W.2d 711 (Mo. 1958), the statute required driver’s license suspension for a habitual violator.  Before August 29, 1955, section 302.010(8), RSMo Supp. 1953, defined a “habitual violator of traffic laws” as anyone who “has been adjudged guilty at 

least five times within one year of violating any traffic laws[.]”  Effective August 29, 1955, section 302.010(8), RSMo Supp. 1955, defined that term as anyone who “has been adjudged guilty at least four times within the last two years of violating any traffic laws[.]”  The court applied the newer statute to arrests before its effective date.  The Board argues that the case turns on the use of the past participle (“has been adjudged”), which also appears in the three-strike provision (“has failed three or more times”).  We disagree.  

The court held that the express two-year period required the statute to reach back “two years” before its effective date.  The court did not rely on the word the word “has.”  Barbieri, 315 S.W.2d at 714.  The three-strike provision lacks any such express defining period that requires reaching back into the past. 


The Board also cites five cases
 dealing with the hardship driving privilege.  In each of those cases, the driver was arrested for driving while intoxicated while section 302.309, RSMo 1986, was in effect.  The driver was eligible for a hardship privilege under that statute, but then section 302.309, RSMo Supp. 1992, went into effect, requiring the driver to first serve a revocation period before being granted the privilege.  The courts applied the newer statute to offenses that happened before its effective date.  

However, in those cases, the court expressly found no statutory language requiring the statute to reach back before its effective date.  Brennecka v. Director of Revenue, 855 S.W.2d 509, 512 (Mo. App., W.D. 1993).
  Our first inquiry under Linton is whether the language of the 

statute reaches back before its effective date.  Therefore, we conclude that the hardship cases do not apply. 

Finally, the Board distinguishes the three-strike provision from the prohibition in Linton by the object of their respective prohibitions.  The prohibition in Linton bars applicants from taking the examination more than three times.  The three-strike provision bars the Board from issuing a license to an applicant who took the examination three times.  

We agree with Boston that this is a distinction without a difference.  The effect is the same in each case.  After three unsuccessful attempts, an applicant is perpetually banned from any opportunity to practice their chosen profession in this state.  

C.

Therefore, we conclude that the language of the three-strike provision does not overcome the presumption of prospective application.  Its reference to “any person . . .who has failed [an examination] three or more times” refers to persons who do so after its effective date of August 28, 1999.  Therefore, it does not apply to Boston. 

Summary


We conclude that the three-strike provision in section 334.655.3 does not bar Boston from the examination.  Therefore, we order the Board to admit Boston to the examination.  Section 621.120, RSMo 1994.  


SO ORDERED on March 28, 2000.



________________________________



WILLARD C. REINE



Commissioner

�Boston also argues that the denial involves a statute that is “retrospective in operation” in violation of 


Mo. Const. art. I, section 13.  We have no power to decide the constitutionality of a statute.  Williams Cos. v. Director of Revenue, 799 S.W.2d 602, 604 (Mo. banc 1990).  Nevertheless, Boston was required to raise the issue to us.  Missouri Dep’t of Social Servs. v. Houston, 989 S.W.2d 950, 952 (Mo. banc 1999).


�Statutory references are to the 1999 Supplement to the 1994 Revised Statutes of Missouri, unless otherwise noted.


�One of the cases was dismissed as moot; its other discussions are obiter dicta.  Hopper v. Director of Revenue, 859 S.W.2d 246, 247 (Mo. App., W.D. 1993). 





�Instead, the court decided the cases on the principle that the hardship privilege is not a substantial or vested right.  Since a retrospective law is only one that impairs such rights, it held that the statute could not violate the retrospectivity clause.  Brennecka, at 512.  
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