Before the

Administrative Hearing Commission

State of Missouri

FREEMAN BOSLEY, SR.,
)




)



Petitioner,
)




)


vs.

)

No. 01-1783 EC




)

MISSOURI ETHICS COMMISSION,
)




)



Respondent.
)

MEMORANDUM AND ORDER


On November 2, 2001, Freeman Bosley, Sr., filed a petition appealing the fee that the Missouri Ethics Commission (Ethics) assessed against him for the late filing of a campaign finance disclosure report (report).  On March 29, 2002, Ethics filed a motion for summary determination.  Our Regulation 1 CSR 15-3.450(4)(C) provides that we may decide the petition without a hearing if Ethics establishes facts that (i) Bosley does not dispute and (ii) entitle Ethics to a favorable decision.  ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp, 854 S.W.2d 371, 380-82 (Mo. banc 1993).  We heard Bosley’s response to the motion by telephone conference on April 8, 2002.  Bosley did not dispute the facts Ethics established in its motion.  We gave Bosley until April 15, 2002, to file a written response to the motion, but Bosley did not file a written response.  Bosley did not dispute the following facts as Ethics has established them.  

Findings of Fact

1. On February 8, 2001, Bosley filed a statement of organization for Citizens for Bosley, a candidate committee for his candidacy for the St. Louis City Board of Aldermen in the April 3, 2001, general election.  

2. By March 26, 2001, Ethics had received no report from Bosley.  On April 13, 2001, Ethics received the report.  It did not bear a postmark of March 25, 2001, or earlier.  

3. On September 4, 2001, Ethics assessed a late filing fee of $890 against Bosley.  

Conclusions of Law


We have jurisdiction to hear the petition.  Section 105.963.4.
  We must do whatever the law requires Ethics to do.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 

(Mo. banc 1990).  Ethics has the burden of proof.  Heidebur v. Parker, 505 S.W.2d 440, 444 (Mo. App., St.L.D. 1974).  

 
Section 130.041.1 provides:  

[T]he candidate, if applicable, treasurer or deputy treasurer of every committee which is required to file a statement of organization, shall file a legibly printed or typed disclosure report of receipts and expenditures[.]

Section 130.046.1(1) provides that Bosley was required to file “[n]ot later than the eighth day before the election for the period closing on the twelfth day before the election[.]”  The eighth day before April 3, 2001, was March 26, 2001.  Therefore, March 26, 2001, was the due date.  

Section 130.046.8 describes timely filing: 

Disclosure reports shall be filed with [Ethics] not later than 5:00 p.m. prevailing local time of the day designated for the filing of the report and a report postmarked not later than midnight of the day previous to the day designated for filing the report shall be deemed to have been filed in a timely manner. . . .

Other than that statute’s postmark rule, which does not apply, a document is filed the day the proper official receives it.  Holmes v. Navajo Freight Lines, Inc., 488 S.W.2d 311, 313-14 (Mo. App., K.C.D. 1972).  Bosley did not meet the deadline because Ethics did not receive the report by March 26, 2001.  


Section 105.963.2(1) requires a fee for late filing:


Any candidate for . . . local office who fails to file a campaign disclosure report required pursuant to subdivision (1) of subsection 1 of section 130.046, RSMo . . . shall be assessed by [Ethics] a late filing fee of one hundred dollars for each day that the report is not filed, until the first day after the date of the election.  After such election date, the amount of such late filing fee shall accrue at the rate of ten dollars per day that such report remains unfiled[.]

Under that statute, a filing late by 17 days requires a fee of $890 (eight days @ $100/day + nine days @ $10 per day).  


At the conference, Bosley alleged that he received no notice from Ethics that the report was due as he always has in the past, that he neither received nor spent any money on the general election because he ran unopposed, and that the fee is excessively harsh.  We sympathize with Bosley’s situation.  However, the law does not provide any exception for Bosley’s circumstances, and does not provide any power for us to make an exception.  We have power only to decide whether Bosley is liable for a late fee, and the amount.  Neither Ethics nor this Commission can change the law that determines those issues.  Lynn v. Director of Revenue, 689 S.W.2d 45, 49 (Mo. banc 1985).

Summary


Because Bosley filed the report 17 days after it was due, he is liable for a fee of $890.  We cancel the hearing.


SO ORDERED on May 10, 2002.




_______________________________




SHARON M. BUSCH




Commissioner

�Statutory references are to the 2000 Revised Statutes of Missouri.
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