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DECISION


Bradley Patrick Bolin is subject to discipline because he abused two residents at the long-term care facility of which he was the administrator and failed to report his abusive conduct.
Procedure


On April 30, 2010, the Missouri Board of Nursing Home Administrators (“the Board”) filed a complaint.  Bolin received our notice of complaint and notice of hearing on June 3, 2010, but did not file an answer.  We held our hearing on October 13, 2010.  Assistant Attorney General Stephanie White Thorn represented the Board.  Bolin did not appear.  At the hearing, we granted the Board’s motion to amend its complaint by deleting paragraphs 25 and 26.


The case became ready for our decision on November 19, 2010, the date written arguments were due.  The Board filed proposed findings of fact, conclusions of law, and legal brief; Bolin did not.  
Findings of Fact

1. Bolin was licensed as a nursing home administrator.  His license expired on       June 30, 2009, but it was current and active at all relevant times.

2. Bolin was the administrator of Manorcare Health Services (“Manorcare”).  On February 27, 2007, Bolin abused two residents of Manorcare in the following manner:

a. He aggressively confronted a 74-year-old male resident to make him surrender his smoking materials, and yelled at the resident as he sat in his wheelchair with his face very close to the resident’s.  The resident gave Bolin his cigarette lighter, but was upset and shaking after the incident. 

b. He confronted a 34-year-old female resident with multiple mental health-related diagnoses and a history of noncompliant behavior in her room.  He yelled at her and aggressively demanded that she give him her cigarettes and lighter.  The resident was very upset and she yelled and cursed at Bolin and threatened to hit him.  He told her to go ahead and hit him, that he would have her put in jail. 
3. Bolin did not report his own abusive conduct to the proper authorities.  However, the Missouri Department of Health and Senior Services (“the Department”) received a complaint from another source on March 2, 2007, regarding these incidents.

4. The Department investigated the complaint and concluded that it was substantiated.  On February 24, 2008, the Department issued a notice of violation to Bolin notifying him that the Department intended to place his name on the employee disqualification list (“EDL”) for one year.

5. On May 29, 2008, Bolin entered into a settlement agreement with the Department (“settlement agreement”) wherein the Department agreed not to place Bolin’s name on the EDL unless he failed to fulfill the terms of the settlement agreement.

6. The settlement agreement also provided that if Bolin failed to timely comply with any of its terms, the Department would immediately place Bolin’s name on the EDL for one year without further hearing or appeal.

7. Bolin failed to comply with the terms of the settlement agreement.  On December 1, 2008, the Department placed him on the EDL for one year.
Conclusions of Law


We have jurisdiction to hear the complaint.

 The Board has the burden of proving facts for which the law allows discipline.
  The Board alleges that Bolin’s license is subject to discipline pursuant to § 344.050.2, which allows discipline for:
(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by this chapter;

(6) Violation of . . . any provision of this chapter, or of any lawful rule or regulation adopted pursuant to this chapter;
(7) Violation of, or assisting or enabling any person to violate, any provision of chapter 198 or any lawful rule or regulation promulgated thereunder;

*  *  *

(15) Violation of any professional trust or confidence[.]

Subdivision 5 – Performance of Professional Duties

The Board’s complaint alleges that Bolin’s conduct, in abusing two residents of Manorcare while employed as Manorcare’s administrator, failing to comply with the terms of the settlement agreement, and being placed on the EDL, constitute incompetency, misconduct, and gross negligence in the performance of his functions or duties as a nursing home administrator.

Incompetency is a general lack of professional ability, or a lack of disposition to use an otherwise sufficient professional ability, to perform in an occupation.
  We follow the analysis of incompetency in a disciplinary case from the Supreme Court, Albanna v. State Bd. of Regis’n for the Healing Arts.
  Incompetency is a “state of being” showing that a professional is unable or unwilling to function properly in the profession.
  Gross negligence is a deviation from professional standards so egregious that it demonstrates a conscious indifference to a professional duty.
  Misconduct means “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”
  

We do not believe that placement on the EDL, itself, is cause to discipline under this section.  Other licensing statutes contain specific provisions that placement on an EDL is cause for discipline;
 § 344.050 does not.  However, the conduct underlying Bolin’s placement on the EDL does provide cause to discipline his license under this section.  Bolin treated two nursing home residents abusively and then failed to comply with the settlement agreement resulting from his abusive treatment.  These events occurred over a period of nearly two years.  They evince a lack of disposition to use his professional ability as a nursing home administrator and to function properly in that profession.  He is subject to discipline for incompetency.


We may infer the requisite mental state from the conduct of the licensee “in light of all surrounding circumstances[,]”
  but we do not have enough evidence in this case to determine 
whether Bolin’s failure to comply with the terms of the settlement agreement was willful or negligent.  From the nature of his abusive treatment of two nursing home residents, however, we may infer that his conduct was willful in nature.  We find that he is subject to discipline for misconduct, but not for gross negligence.

Bolin is subject to discipline under § 344.050.2(5).

Subdivision 6 – Violation of Chapter 344 or its Rules

The Board alleges that Bolin violated the following subsections of Rule 19 CSR 73-2.095, which provides:

(1) The administrator shall –

*   *   *

(C)  Establish and enforce policies and procedures to safeguard patient or resident care;

(D)  Establish and enforce policies and procedures for the protection of residents [sic] rights, funds and property;
*   *   *

(G) Report through the proper channels the incompetent, unethical or illegal practice of any health care professional[.]


We have no evidence as to whether or not Bolin established policies and procedures at Manorcare to safeguard patient or resident care, or for the protection of residents’ rights, funds and property.  If he did not, he violated 19 CSR 73-2.095(1)(C) and (D).  If he did, he did not enforce those policies and procedures with respect to his own behavior.  Either way, we conclude that he violated those regulations.  


At the hearing, the Board amended its complaint by deleting the paragraph that alleged:

25.  Bolin failed to report through the proper channels the incompetent, unethical, or illegal practice of any health care professional, in violation of Rule 19 CSR 73-2.095(1)(G).


However, elsewhere in the complaint, the Board sets forth that rule, alleges that Bolin failed to comply with 19 CSR 73.2.095(1), and alleges that his failure to immediately report his own abuse of the residents in Manorcare to the Department violated § 198.070.  We conclude that Bolin was sufficiently on notice that the Board alleged that his failure to report his own abuse violated 19 CSR 73-2.095(1)(G), and we conclude that he did violate that rule.



Bolin is subject to discipline under § 344.050.2(6).
Subdivision 7 – Violation of Chapter 198 or its Rules



The Board alleges that Bolin violated § 198.070.1, which requires that “when any . . . long-term care facility administrator or employee . . . has reasonable cause to believe that a resident of a facility has been abused or neglected, he or she shall immediately report or cause a report to be made to the department.”  Bolin failed to report his own abusive behavior through the proper channels.  Section 198.070.2 provides the information a report of abuse or neglect must contain.  As Bolin did not report his own abusive behavior, he is subject to discipline for violating those sections of the statute.



The Board also cites § 198.070.3, .4, .5, .12 and .13 in support of its allegation that Bolin is subject to discipline for violating Chapter 198.  Those subsections provide, respectively, that a person who is required to make a report of abuse or neglect and fails to do so within a reasonable time is guilty of a Class A misdemeanor; that an administrator who knowingly conceals any act of abuse or neglect resulting in death or serious physical injury is guilty of a Class D felony; that other persons may report abuse or neglect; that any person who abuses or neglects a facility resident is subject to criminal prosecution; and that the Department shall place on the EDL persons finally determined to have abused or neglected a facility resident.  These subsections of 
§ 198.070 provide consequences for abuse or neglect of nursing home residents, but they do not set forth rules or standards that can be violated.  


There is cause to discipline Bolin under § 344.050.2(7) for violating § 198.070.1 and .2.
Subdivision 15 – Violation of Professional Trust or Confidence

Professional trust is the reliance on the special knowledge and skills that professional licensure evidences.
  It may exist not only between the professional and his clients, but also between the professional and his employer and colleagues.
  As the nursing home administrator in charge of Manorcare, Bolin owed it to the residents of Manorcare to use his professional skills and knowledge in his treatment of them and his administration of the facility.  When he abused two residents, he violated the trust and confidence they placed in him.  He is subject to discipline under § 344.050.2(15).
Summary


Bolin is subject to discipline under § 344.050.2(5), (6), (7), and (15).


SO ORDERED on March 7, 2011.


________________________________



KAREN A. WINN


Commissioner
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