Before the

Administrative Hearing Commission

State of Missouri

STEVEN L. and BRENDA L. BOGAR,
)



)



Petitioners,
)




)


vs.

)

No. 00-1238 RI




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

FINDINGS OF FACT AND CONCLUSIONS OF LAW


On May 11, 2000, Steven L. and Brenda L Bogar filed a petition challenging the Director of Revenue’s final decision assessing them Missouri income tax, interest, and additions to tax for the 1998 tax year.  Although the Bogars do not dispute the amount of tax due, they indicate that they cannot pay their debts, including the tax liability, which arose when their farming partnership was dissolved.  


This Commission convened a hearing on the petition on August 24, 2000.  The Bogars presented their case.  Associate Counsel Joyce Hainen represented the Director.  


The parties did not file written arguments.  The matter became ready for our decision on August 31, 2000, when our reporter filed the transcript.

Findings of Fact

1. The Bogars resided in Missouri for all of 1998.

2. Steven Bogar dissolved a farming partnership with his brother in 1998.  All of the partnership’s crops and equipment were sold, and all the money was applied to pay the debts of the partnership.

3. The Bogars reported on their 1998 federal income tax return a combined federal adjusted gross income of $157,165.  They had two dependents in 1998, and their 1998 return indicated that they owed an underpayment of $37,117 in federal income taxes for the 1998 tax year.

4. On or about April 15, 1999, the Bogars filed their 1998 combined Missouri individual income tax return.  On the return they reported:



Federal adjusted gross income

         $157,165



Missouri modifications


      107



Missouri adjusted gross income

           157,058



Missouri itemized deduction


 16,308



Federal income tax deduction


 10,000



Personal exemptions


   2,400



Dependency exemptions


   2,400



Missouri taxable income

           125,960



Missouri tax


   7,230



Missouri withholding credit


        33



Underpayment of estimated tax penalty
      154



Amount due 


   7,351

5. The Bogars have not paid the amounts due as shown on their Missouri return.

6. On November 3, 1999, the Director issued a notice of deficiency indicating that the Bogars owed tax of $7,197, interest of $340.72, additions of $359.85, and a penalty of $154 for the 1998 tax year. 

7. On May 3, 2000, the Director issued a notice of ten-day demand to the Bogars indicating that they owed $7,197 in tax and $620.92 in accrued interest for the 1998 tax year. 

8. On January 26, 2000, the Director issued to the Bogars his final decision assessing tax due for 1998 in the amount of $7,197, accrued interest of $473.05, additions of $359.85, and a penalty of $154. 

Conclusions of Law


We have jurisdiction to hear the Bogars’ petition.  Section 621.050.1.
  The Bogars have the burden to prove that they are not liable for the amounts assessed.  Section 621.050.2 and section 136.300, RSMo Supp. 1999.  We must do what the law requires the Director to do.  

J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  

I.  Tax


The Bogars do not dispute the amount of tax due.  Both the Bogars and the Director agree that the Bogars owe a tax underpayment of $7,197 for 1998.  However, the Bogars indicate that they cannot pay their debts, including the tax liability that arose when their farming partnership was dissolved.  The Bogars testified that they are barely able to make the payments on their remaining debts.  They ask for a one-time forgiveness of their tax liability so they can have a new start.


The Director argues that the Bogars owe Missouri income tax as assessed pursuant to sections 143.121 and 143.011.  Section 143.011 provides in part:  “A tax is hereby imposed for every taxable year on the Missouri taxable income of every resident.”  Section 143.121 provides that a Missouri resident is taxable on all income.  Hiett v. Director of Revenue, 899 S.W.2d 870, 873 (Mo. banc 1995).  


The Bogars were residents of Missouri in 1998.  They are subject to Missouri income tax pursuant to sections 143.121 and 143.011.  The Bogars cite no statute that allows forgiveness of their tax liability, and our research reveals none.  Although we sympathize with the Bogars, the 

law does not provide an exception as requested by them, nor does it provide any authority for us to make an exception.  Neither the Director nor this Commission has any power to change the law.  Lynn v. Director of Revenue, 689 S.W.2d 45, 49 (Mo. banc 1985).  We conclude that the Bogars owe a tax underpayment of $7,197 for 1998.

II.  Additions and Penalties


The Director agrees to abate the additions to tax and the penalty.  Therefore, there is no assessment of additions or penalties before us.  The Bogars are not liable for additions or penalties.

III.  Interest


Section 143.731 imposes interest on an underpayment from the date the payment was due until it is paid.  Therefore, we conclude that the Bogars owe interest as assessed, plus additional accrued interest.  

Summary


For 1998 the Bogars owe a tax underpayment of $7,197 and accrued interest until paid.  

They do not owe additions to tax or penalties for 1998. 


SO ORDERED on October 3, 2000.



________________________________



WILLARD C. REINE



Commissioner

�The Bogars allege that they actually received none of the partnership’s income because it all went to finance companies and banks to pay off the debts of the partnership.


�Statutory references are to the 1994 Revised Statutes of Missouri, unless otherwise noted. 
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