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State of Missouri

DIRECTOR OF DEPARTMENT OF
)

PUBLIC SAFETY,
)



)
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)




)


vs.

)

No. 99-1616 PO




)

JOHN BLUE,

)




)



Respondent.
)

FINDINGS OF FACT AND CONCLUSIONS OF LAW


On June 7, 1999, the Director of the Department of Public Safety (Director) filed a complaint seeking to discipline the peace officer certificate of John Blue for misdemeanor convictions and the acts underlying those convictions.  


Our first three attempts at serving the notice of complaint/notice of hearing on Blue at the address provided by the Director were unsuccessful.  On October 19, 1999, Blue received actual notice that the Director had filed a complaint against him.  By letter dated October 20, 1999, Blue informed us that he had not been served in person or by certified mail as section 621.100.1, RSMo 1994,
 requires.  


On November 1, 1999, we rescheduled the hearing for January 13, 2000, and reissued the notice.  We included notice of the hearing date with the notice of complaint as section 621.100.1, RSMo 1994, requires.  Also on November 1, 1999, we authorized a special process server to serve the notice of complaint/notice of hearing on Blue.  


The special process server personally served Blue on December 28, 1999.  We convened the hearing as scheduled on January 13, 2000.  The Director objected to the timing of the hearing under section 621.125, RSMo 1994, and moved for a continuance or, in the alternative, leave to file further evidence.  


Blue expressly objected to the motion for continuance.  Though he later read into the record a prepared statement objecting to the service of process, he requested that the hearing proceed.  We granted Blue’s request to proceed and took the Director’s motion under advisement.  


However, on January 25, 2000, the Director filed a Motion to Close Evidence.  The motion waived the filing of further evidence and asked that we decide the case on the record as it existed on that date.  We granted that motion on February 9, 2000.  


The parties waived written argument at the hearing.  

Findings of Fact

1. Blue holds peace officer Certificate No. ###-##-####, which is current and active, and was at all relevant times.  

2. On February 27, 1998, Blue stopped the same woman twice for minor traffic violations.  On the second stop, Blue handcuffed the woman.  He then made unconsented-to sexual contact with her while searching her and getting her into his patrol car.  

3. On April 19, 1999, a St. Louis Circuit Court jury found Blue guilty on two criminal counts.  

a. On Count I, misdemeanor sexual misconduct in the second degree, the court imposed a sentence of a $1,000 fine.

b. On Count II, misdemeanor false imprisonment, the court imposed a sentence of a $1,000 fine and eight months in jail.   

State of Missouri v. Blue, No. 98-CR1295.  

Conclusions of Law

We have jurisdiction to hear the Director’s complaint under section 590.135.6.  

The Director has the burden of proving that Blue committed an act for which the law allows discipline.  Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  The Director cites certified court records as evidence of Blue’s convictions and the underlying conduct.  

Blue objects to the use of the convictions as evidence because they are on appeal.
  He argues that the convictions are not final because they are under review at the Missouri Court of Appeals.  We disagree.  A judgment in a criminal case is final when the court imposes sentence. Yale v. City of Independence, 846 S.W.2d 193, 194 (Mo. banc 1993).  That finality is unaltered by a pending appeal.  Christiansen v. Missouri Bd. of Accountancy, 764 S.W.2d 952, 955 

(Mo. App., W.D. 1988).  

The Director cites section 590.135.2(2), which allows discipline for:

(2) Conviction of a misdemeanor involving moral turpitude[.]

Moral turpitude is: 

an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty between man and man; everything ‘done contrary to justice, honesty, modesty, and good morals.’  

In re Frick, 694 S.W.2d 473, 479 (Mo. banc 1985) (quoting In re Wallace, 19 S.W.2d 625 

(Mo. banc 1929)).  Blue was convicted under section 566.093.1, RSMo 1994, which provides:  

1.  A person commits the crime of sexual misconduct in the second degree if he: 

*   *   *

(2) Has sexual contact in the presence of a third person or persons under circumstances in which he knows that such conduct is likely to cause affront or alarm. 

and section 565.130.1, RSMo 1994, which provides:

1.  A person commits the crime of false imprisonment if he knowingly restrains another unlawfully and without consent so as to interfere substantially with his liberty. 

Each of those statutes describes a vile act that violates the rights of another.  Therefore, we conclude that Blue’s certificate is subject to discipline under section 590.135.2(2).  

The Director cites section 590.135.2(6), which allows discipline for:

(6) Gross misconduct indicating inability to function as a peace officer[.]

Misconduct means “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”  Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs v. Duncan, No. AR-84-0239, at 125 (Mo. Admin. Hearing Comm’n, Nov. 15, 1985), aff’d, 744 S.W.2d 524 (Mo. App., E.D. 1988).  The term “gross” indicates that either an especially egregious mental state or harm is required.  Duncan, 744 S.W.2d at 533.  

The duties of a peace officer include “maintaining public order, preventing and detecting crimes and enforcing the laws.”  Baer v. Civilian Personnel Div., St. Louis Police Officers Ass’n, 747 S.W.2d 159, 161 (Mo. App., W.D. 1988) (citing Jackson County v. Missouri Bd. of Mediation, 690 S.W.2d 400, 403 (Mo. banc 1985)).  The actions underlying Blue’s convictions were intentional and were especially egregious in both mental state and harm.  His use of official authority in the perpetration of those crimes further aggravates them.  Therefore, we conclude that Blue’s peace officer certificate is subject to discipline under section 590.135.2(6).  

Summary


We conclude that Blue’s peace officer certificate is subject to discipline under section 590.135.2(2) and (6). 


SO ORDERED on April 4, 2000.



________________________________



SHARON M. BUSCH



Commissioner

�Statutory references are to the 1999 Supplement to the 1994 Revised Statutes of Missouri, unless otherwise noted.  


�Blue made no other objection to that evidence.  
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