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DECISION


  The State Board of Registration for the Healing Arts (“the Board”) may discipline Cynthia Bloyer because she failed to fulfill her continuing education requirement for the renewal period 2003-2005 and because the Board renewed Bloyer's license by relying upon her false representation that she fulfilled her continuing education requirement.
Procedure


On January 24, 2005, the Board filed a complaint seeking to discipline Bloyer’s audiologist license.  We served Bloyer our notice of complaint/notice of hearing by certified mail.  Bloyer did not respond.  We heard the case on June 20, 2005.  Assistant Attorney General Kristi Flint represented the Board.  Neither Bloyer nor an attorney representing her appeared.  Our reporter filed the transcript on June 23, 2005.
Findings of Fact

1.
Bloyer held an audiologist license that was to expire on January 31, 2003.
2.
Bloyer did not complete thirty hours of continuing education during the calendar years 2001 and 2002.
3.
On December 13, 2002, Bloyer signed the Board's application form (“renewal application”) to renew her audiologist license from February 1, 2003, to January 31, 2005.  The Board received it at some point after that.
4.
Bloyer put an “X” in the “yes” box beside Question 5, which asked:

Have you obtained at least thirty (30) hours of continuing education during calendar years 2001 and 2002 in accordance with the Board’s rule 4 CSR 150 4 052?  If you answer “no” to this question, this implies that you requested and were granted an extension of time by the Board  If you answer “no” to this question and did not obtain an extension of time from the Board, your license WILL NOT be renewed  Please contact the Board office immediately for instructions  
5.
Bloyer signed a certification on the renewal application that asserted she had “personally read reviewed and answered each of these questions and that all statements I have made herein are true[.]”
6.
Based on Bloyer’s answers on the renewal application, the Board renewed her audiologist’s license until January 31, 2005.
7.
The Board sent to Bloyer a letter dated May 20, 2003, informing her that the Board had randomly selected her for an audit of her continuing education compliance.  The letter instructed Bloyer:  “Please forward to this office, within 21 days, documentation (as specified in Rule 4 CSR 150-4.053) to verify your compliance with state statute.”  The Board addressed the letter to Bloyer’s last known business address, as shown on her renewal application.
8.
Bloyer received the May 20, 2003, letter, but made no response.
9.
By letter dated July 15, 2003, the Board notified Bloyer that it had received no response to the May 20, 2003, letter regarding documentation for her continuing education.  The Board instructed Bloyer:  “Please forward to this office, within ten (10) days, documentation as specified in Rule 4 CSR 150-4.053 to verify your compliance with state statute.  Should you fail to do so, your license will be subject to disciplinary action.”  The Board sent the July 15, 2003, letter by certified mail, return receipt requested.  The Board sent the letter to the same business address to which it had sent the May 20, 2003, letter.  The Board received a certified mail receipt signed on July 17, 2003, by Jessie Ransom, designated on the receipt as “Agent.”  
10.
Bloyer received the July 15, 2003, letter, but made no response.
11.
The Board mailed Bloyer a letter dated August 14, 2003, to Bloyer’s last known home address, as shown on her renewal application.  The letter stated:  “The Board of Healing Arts recently made an unsuccessful attempt to notify you via certified mail of your failure to respond to the random CEU’s audit.  A copy of that correspondence and the certified mail receipt is enclosed.”
12.
The Board received no response to the August 14, 2003, letter.
13.
Bloyer’s audiologist license expired on January 31, 2005.

Conclusions of Law


We have jurisdiction of the complaint.  Section 621.045.1.
  Bloyer’s failure to renew her license by January 31, 2005, does not defeat our jurisdiction because § 345.065.2 allows the Board to seek discipline against any person who has failed to renew his or her license.  The Board has the burden of proving facts for which the law allows discipline.  Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).
Continuing Education

The Board alleges that Bloyer violated Board regulations by failing to fulfill her continuing education requirement or, alternatively, by failing to retain documentation verifying her attendance and completion of the required continuing education.  Section 345.065.2 allows discipline for:


(6) Violation of, or assisting or enabling any person to violate, any provision of sections 345.010 to 345.080, or of any lawful rule or regulation adopted pursuant to sections 345.010 to 345.080[.]
Section 345.051 provides:


3.  An applicant for renewal of a license pursuant to this section shall:
*   *   *


(2) Meet any other requirements the board establishes as conditions for license renewal, including the demonstration of continued competence to practice the profession for which the license is issued.  A requirement of continued competence may include, but is not limited to, continuing education, examination, self-evaluation, peer review, performance appraisal or practical simulation.
The Board’s Regulation 4 CSR 150-4.052 provides:

(1) Each licensee shall biennially complete and report at least thirty (30) hours of continuing education.  A person holding licensure in both speech-language pathology and audiology shall biennially collect and report at least thirty (30) hours of continuing education in speech-language pathology and at least thirty (30) hours in audiology.  The board shall not issue a renewal of a licensee's certificate of registration unless the licensee documents completion of thirty (30) hours of continuing education in the immediately preceding reporting period.

(2) The period for completion of the continuing education requirements shall be the twenty-four (24)-month period beginning January 1 and ending December 31 of each reporting period. Continuing education hours cannot be carried over into the next 
reporting period.  A licensee who has failed to obtain and report, in a timely fashion, the required thirty (30) hours of continuing education shall not engage in the practice of speech-language pathology and/or audiology unless an extension is obtained and approved pursuant to rule 4 CSR 150-4.054.

(3) Each licensee shall certify by signature, on his/her licensure renewal form, under penalty of perjury, that s/he has completed the required thirty (30) hours of continuing education, and that the continuing education obtained meets the qualifying criteria specified in rule 4 CSR 150-4.053.

(4) Each licensee shall retain records documenting his/her attendance at and completion of the required hours of continuing education for a minimum of three (3) years after the reporting period in which the continuing education was completed. The records shall document the titles of the courses taken, dates, locations, course sponsors, category of hours earned, and number of hours earned.  The board may conduct an audit of licensees to verify compliance with the continuing education requirement. Licensees shall assist the board in its audit by providing timely and complete responses to the board's inquiries.
The Board’s Regulation 4 CSR 150-4.053 provides:

(1) A minimum of twenty (20) hours of the required thirty (30) hours of continuing education must be obtained as follows:
(A) Activity/Provider approved by the American Speech-Language-Hearing Association (ASHA), the American Academy of Audiology (AAA), the American Medical Association (AMA), the National Center for Hearing Assessment and Management, the Centers for Disease Control, the National Institute on Deafness and other Communication Disorders, the American Academy of Otolaryngology-Head and Neck Surgery, the American Academy of Pediatrics and the American Academy of Neurology; or courses sponsored by the Missouri Speech-Language-Hearing Association (MSHA) or the Missouri Academy of Audiology (MAA), the Department of Elementary and Secondary Education (DESE), or the Council for Exceptional Children (CEC); and/or
(B) Academic coursework at a regionally accredited college or university in subject matter as specified in subsection (2)(D) of this rule.
(2) A maximum of ten (10) hours of the required thirty (30) hours of continuing education may be obtained from entities other than those specified in subsection (1)(A) . . . .
Bloyer violated these regulations by failing to obtain her required 30 hours of continuing education.  Bloyer’s  answer to Question 5 on her renewal application shows that she realized that obtaining 30 hours of continuing education was essential to renewing her license.  It was in Bloyer's interest to take the necessary steps to keep her license.  The Board’s administrative coordinator testified that the Board had a certified mail receipt for the July 17, 2003, letter, signed by a purported agent of Bloyer.  She also testified that the Board mailed the May 20 and 
August 14, 2003, letters to the addresses that Bloyer had provided on her renewal application.  From this, we may presume that Bloyer received the letters.  Hughes v. Estes, 793 S.W.2d 206, 209 (Mo. App.,  S.D. 1990).  We have no evidence to rebut that presumption.  We find that Bloyer received each of those letters.  

Despite receiving the letters, Bloyer failed to respond to them.  The  July 17, 2003, letter warned her that failing to respond could result in disciplinary action.  Bloyer then failed to respond to the Board’s complaint in which the Board alleged that Bloyer either failed to obtain the continuing education credits or failed to keep the documentation.  Bloyer did not appear at the hearing to enter any evidence contrary to the Board's allegations.  These are circumstances in which a licensee who had fulfilled the continuing education would respond by sending her documentation to the Board.  Because Bloyer failed to do so, we draw inferences adverse to her.  We conclude that Bloyer failed to obtain 30 hours of continuing education.  Bloyer violated 
§ 345.051.3(2) and the Board’s Regulations 4 CSR 150-4.052(1) and (2) and 4.053.  Therefore, Board may discipline her license under § 345.065.2(6).
Renewal of License Based on a Material Mistake of Fact

The Board alleges that it renewed Bloyer’s license for 2003-2005 by its reliance on her false answer to Question 5.  The Board cites § 345.065.2(11), which allows discipline of a license 
upon “[i]ssuance of a certificate of registration or authority, permit or license based upon a material mistake of fact[.]”  “Material” is “being of real importance or great consequence[;] substantial [;] essential[;] requiring serious consideration by reason of having a certain or probable bearing[.]”  WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY 1392 (unabr. 1986).

The Board’s administrative coordinator testified that the Board renewed Bloyer’s license based on the answers she provided in her renewal application.  The requirements in Regulation 
4 CSR 150-4.052(1) and (2) that licensees complete continuing education biennially and that license renewal depends on their doing so shows how important the answer to Question 5 was.  This proves the materiality of any mistake that the Board made about whether Bloyer fulfilled her continuing education requirements.  
We conclude that the Board relied upon Bloyer’s answer to Question 5.  Therefore, the Board may discipline Bloyer’s license pursuant to § 345.065.2(11).  
Summary


Bloyer is subject to discipline under § 345.065.2(6) and (11).

SO ORDERED on July 15, 2005.



________________________________



KAREN A. WINN 


Commissioner

	�Statutory references are to the 2000 Revised Statutes of Missouri.
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