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State of Missouri
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Petitioner,
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)


vs.

)

No. 10-1307 BN



)

IRIS B. BLANKS,
 
)



)



Respondent.
)

DECISION 


Iris B. Blanks is not subject to discipline for alleged incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of a registered professional nurse.  
Procedure


The State Board of Nursing (“the Board”) filed a complaint on July 12, 2010, asserting that Blanks’ license is subject to discipline.  Blanks was served on August 3, 2010 with a copy of the complaint and our notice of hearing by certified mail, and filed an answer August 4, 2010.  We convened a hearing on the complaint on November 17, 2010.  Tina M. Crow Halcomb represented the Board.  Blanks appeared pro se.  The matter became ready for our decision on November 29, 2010, the deadline given to Blanks to enter additional information into evidence.  
Findings of Fact

1. Blanks was licensed by the Board as a registered professional nurse during all relevant times.   
2. On October 26, 2009,
 Blanks was employed as a charge nurse in the Adolescent Psychiatric Unit for SSM DePaul Health Center in Bridgeton, Missouri (“the Unit”).  
3. The Unit had a “boys’ side” and a “girls’ side.”
4. Blanks was the charge nurse on the boys’ side.
5. Another nurse, Pam Wooten, was the charge nurse on the girls’ side of the Unit.

6. Patient A.R., a 16-year-old female, was a patient at the Unit.
7. While working on the boys’ side of the Unit, Blanks heard someone say, “They got [A.R.].”

8. After getting the boys on the boys’ side to quiet down, Blanks went to the girls’ side to check on A.R.

9. As she went to the girls’ side, Blanks noticed Wooten rushing away from there and noticed two other employees acting or looking peculiarly.

10. Blanks was told that A.R. had passed out after she had been given an injection.

11. A.R. was lying, face down, on a bean bag.

12. When Blanks and another Unit employee, Mike Manetta, rolled A.R. over, she noticed that A.R. had urinated herself and her eyes were glazed over.
13. Blanks felt for A.R.’s pulse and noted a faint pulse.

14. Blanks sent Manetta to get a blood pressure machine, a stethoscope, and a flashlight.

15. When Manetta returned with the blood pressure machine, she measured A.R.’s blood pressure to be 90 over 55.

16. When Manetta did not return with a stethoscope or a flashlight, Blanks left Manetta with A.R. to get those items and to get more help.

17. Blanks asked another Unit employee to “call a code,” because she did not know the numbers to the code.

18. When Blanks, Wooten, and others returned to A.R., another person started to perform CPR on A.R.  Blanks warned her against doing so, but the person performed CPR anyway.

19. Blanks did not check A.R.’s airway for obstructions.

20. Blanks did not perform CPR on A.R. because A.R. had a pulse.

21. A.R. died.

The Board’s Exhibit

The Board submitted an exhibit
 at the hearing, to which Blanks did not object. The exhibit begins with a business records affidavit executed by the Board’s executive director and contains, among other things, summaries of interviews with various parties including officials of SSM DePaul, Manetta, and Blanks; the complaint report filed with the Board by SSM DePaul; and documents obtained by the Board from SSM DePaul pursuant to a subpoena duces tecum served by the Board.  The fact that the attached documents are business records of the Board, however, does not render the contents of those documents immune from the hearsay rule.  It is true that where no objection is made, hearsay evidence in the record can and must be considered 
in administrative hearings.
  However, we must also consider the probative value of such evidence.
  
Conclusions of Law


We have jurisdiction to hear this case.
  The Board has the burden of proof.
  The allegations against Blanks intimate that she was in some way responsible for the death of A.R.

The Board cites § 335.066.2(5), which provides:  

The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621 against any holder of any certificate of registration or authority, permit or license required by sections 335.011 to 335.096 or any person who has failed to renew or has surrendered his or her certificate of registration or authority, permit or license for any one or any combination of the following causes:  
*   *   *

(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by sections 335.011 to 335.096[.]

 
Incompetency is a general lack of professional ability, or a lack of disposition to use an otherwise sufficient professional ability, to perform in an occupation.
  We follow the analysis of incompetency in a disciplinary case from the Supreme Court, Albanna v. State Bd. of Reg’n for the Healing Arts.
  Incompetency is a “state of being.”
  While the Board presented us with a copy of SSM Health Care’s employee code of conduct (almost all of which is irrelevant to Blanks’ case), a blank job description/performance evaluation form, and various policy 
statements of SSM Health Care, it asserted no standard of conduct or behavior against which we could have compared Blanks’ conduct or behavior.

Misconduct means “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”
  Gross negligence is a deviation from professional standards so egregious that it demonstrates a conscious indifference to a professional duty.
  Again, the Board did not cite any legal authority or offer any evidence of a nurse’s standards or duties, did not offer any evidence of Blanks’ familiarity with professional standards or duties, or provide any other evidence to prove that she was aware of the wrongfulness of her conduct.  


Fraud is an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.
  It necessarily includes dishonesty, which is a lack of integrity or a disposition to defraud or deceive.
  Misrepresentation is a falsehood or untruth made with the intent and purpose of deceit.
  The Board did not prove fraud, misrepresentation or dishonesty.  

We find no cause to discipline for incompetence, misconduct, gross negligence, fraud, misrepresentation or dishonesty.  
Summary


Blanks is not subject to discipline because there is no evidence that the care she provided to A.R. was improper.

SO ORDERED on June 21, 2011.


________________________________



NIMROD T. CHAPEL, JR.  



Commissioner
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