Before the

Administrative Hearing Commission

State of Missouri

DIRECTOR OF INSURANCE,
)



)



Petitioner,
)




)


vs.

)

No. 05-0542 DI



)

CRYSTAL D. BLANKENSHIP,
)




)



Respondent.
)

DECISION 


Crystal D. Blankenship is subject to discipline for misappropriation, using dishonest and fraudulent business practices, and demonstrating incompetence, untrustworthiness and financial irresponsibility.  
Procedure


The Director of Insurance (“the Director”) filed a complaint on April 20, 2005, seeking this Commission’s determination that Blankenship’s insurance producer license is subject to discipline.  Blankenship filed an answer on May 25, 2005.  

This Commission convened a hearing on the complaint on October 25, 2006.  Kevin Hall represented the Director.  Though notified of the date and time of the hearing, neither Blankenship nor anyone representing her appeared.  Our reporter filed the transcript on November 30, 2006.  
Findings of Fact

1. Blankenship was licensed by the Director as an insurance producer.  Her license expired on March 2, 2006.   
2. On July 28, 2003, Don Ameye wrote a check for $328 made payable to Met Life and submitted it to Blankenship as a premium payment for homeowners insurance on behalf of Ameye and Vicki Sammons.  Blankenship wrote “Blankenship Agency” next to “Met Life” on the payee line, and Ameye did not authorize her to do so.  Blankenship altered the date from 
July 28, 2003, to December 28, 2003.  
3. Ameye and Sammons eventually contacted Blankenship’s district manager regarding discrepancies with their auto insurance and homeowners insurance.  The district manager investigated and found that the homeowners policy had been cancelled and had not been in effect since June 2003.  The July 28, 2003, check was altered and cashed, and it was not applied to their homeowners policy.  
4. On January 1, 2004, Sammons wrote a check for $411.30 as an insurance premium payment for health insurance.  She left the payee line blank.  Blankenship wrote in her own name as the payee and cashed the check the next day.  Sammons did not authorize her to do this.  
5. Sammons did not receive a health insurance policy and called Blankenship to ask why.  Blankenship told her that health insurance cards and a policy would arrive soon.  Sammons scheduled an appointment with her doctor and needed proof of insurance.  She called the insurance company, which had no record of her as an insured party and had never received a payment for her health insurance.  Sammons called Blankenship, who said that she would reimburse Sammons.  Blankenship gave Sammons a check for $411.30.  Sammons could not cash the check because Blankenship did not have sufficient funds.  Sammons was finally able to cash the check after several attempts.  

Conclusions of Law


We have jurisdiction to hear this case.  Section 621.045.
  The Director has the burden of proving cause to discipline Blankenship’s license.  Missouri Real Estate Comm’n v. Berger, 
764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  


The Director argues that there is cause to discipline Blankenship’s license under § 375.141, which states:


1.  The director may suspend, revoke, refuse to issue or refuse to renew an insurance producer license for any one or more of the following causes:

*   *   *


(4) Improperly withholding, misappropriating or converting any moneys or properties received in the course of doing insurance business;

*   *   *


(8) Using fraudulent, coercive, or dishonest practices, or demonstrating incompetence, untrustworthiness or financial irresponsibility in the conduct of business in this state or elsewhere[.]

*   *   * 


4.  The director may also revoke or suspend pursuant to subsection 1 of this section any license issued by the director where the licensee has failed to renew or has surrendered such license.  

A.  Misappropriation 

Counts I and II

The Director asserts that Blankenship is subject to discipline under § 375.141.1(4) for misappropriating the July 28, 2003, premium payment (Count I) and the January 1, 2004, 
premium payment (Count II).  Misappropriation is “[t]he unauthorized, improper, or unlawful use of funds or other property for [a] purpose other than that for which intended.”  Monia v. Melahn, 876 S.W.2d 709, 713 (Mo. App., E.D. 1994).  Ameye and Sammons paid these funds for insurance coverage, but Blankenship cashed both checks without authorization and did not apply them to insurance coverage.  She is subject to discipline under § 375.141.1(4) for misappropriation.
   
B.  Business Practices 

Counts III and IV

The Director argues that the misappropriation also subjects Blankenship to discipline under § 375.141.1(8) for using fraudulent, coercive or dishonest practices, or demonstrating incompetence, untrustworthiness or financial irresponsibility.  


Fraud is an intentional perversion of truth to induce another to act in reliance upon it.  Hernandez v. State Bd. of Regis’n for Healing Arts, 936 S.W.2d 894, 899 n. 2 (Mo. App., W.D. 1997).  It always includes dishonesty, which is a lack of integrity, a disposition to defraud or deceive.  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 359 (11th ed. 2004).  To coerce is to restrain or dominate by force.  Id. at 240.  A practice is something done customarily.  Id. at 974.
  
Blankenship used a dishonest practice by misappropriating Ameye’s premium payment (Count III) and Sammons’ premium payment (Count IV).  Blankenship is subject to discipline for this conduct.  


Incompetence is a general lack of professional ability, or a lack of disposition to use an otherwise sufficient professional ability, to perform in an occupation.  Johnson v. Missouri Bd. of Nursing Adm’rs, 130 S.W.3d 619, 642 (Mo. App., W.D. 2004).  The definition of 
“trustworthy” is “worthy of confidence” or “dependable.”  WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY 2457 (unabr. 1986).  Irresponsible means “not based 
on sound reasoned considerations . . . unprepared or unwilling to meet financial responsibilities.”  Id. at 1196.  Blankenship demonstrated incompetence, untrustworthiness and financial irresponsibility in the conduct of her business by misappropriating Ameye’s premium payment (Count III) and Sammons’ premium payment (Count IV).

Count V

The Director asserts that Blankenship is also subject to discipline under § 375.141.1(8) for altering Ameye’s check without authorization.  We agree that this was a dishonest practice and that Blankenship demonstrated incompetence, untrustworthiness and financial irresponsibility in the conduct of her business by altering the check.  

Count VI

The Director also asserts that Blankenship is subject to discipline under § 375.141.1(8) for writing her name as the payee on Sammons’ January 1, 2004, check, cashing the check, failing to apply the funds to health insurance, and issuing a refund check with insufficient funds.  We agree that this was a dishonest practice and that Blankenship demonstrated incompetence, untrustworthiness and financial irresponsibility by this conduct.  Therefore, we find cause for discipline under § 375.141.1(8).  

Summary


Blankenship’s license is subject to discipline under § 375.141.1(4) and (8).  

SO ORDERED on December 22, 2006.



________________________________



JOHN J. KOPP  



Commissioner

	�All statutory references are to the 2005 Supplement to the Revised Statutes of Missouri.


	�Because we conclude that misappropriation occurred, we do not reach the issue of whether this was also a conversion or improper withholding of the premium payments.   
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