Before the

Administrative Hearing Commission

State of Missouri

EZELL ANTHONY JELANI BLANCHARD,
)



)



Petitioner,
)




)


vs.

)

No. 05-1057 AR



)

MISSOURI BOARD FOR ARCHITECTS,
)

PROFESSIONAL ENGINEERS,
)

PROFESSIONAL LAND SURVEYORS and
)

LANDSCAPE ARCHITECTS,
)




)



Respondent.
)

DECISION


We grant the motion to dismiss filed by the Missouri Board for Architects, Professional Engineers, Professional Land Surveyors and Landscape Architects (“the Board”).  We lack jurisdiction to hear Ezell Anthony Jelani Blanchard’s complaint because the Board has not issued a decision for Blanchard to appeal to us.
Procedure


On June 29, 2005, Blanchard filed a complaint, and on July 5, 2005, he filed an amended complaint.
  Blanchard appeared to be appealing the Board’s decision to deny his application for relicensure as a landscape architect.  On July 29, 2005, the Board filed a Motion to Dismiss, 
Affirmative Defenses, and Answer.  On August 16, 2005, Blanchard filed documents requesting that we consider the merits of the case he filed with this Commission in 1999, and a document called a “Complaint Amended 8/15/05” that discusses the 1999 case.  On August 19, 2005, the Board filed suggestions regarding the “Complaint Amended 8/15/05.”

On August 19, 2005, Blanchard filed a request for additional time to file “appropriate documents.”  On August 19, 2005, he also filed “Answer, Revised/Amending Complaint, Request for Discovery, admissions, Interrogatories and document production” and “Petitioner’s Request for Production of Documents.”  Blanchard also filed “Revised 8-17-05 Complaint of Applicant.”  On August 22, 2005, Blanchard filed a motion for leave to amend the original complaint and filed the first set of interrogatories to Respondent.


By order dated August 30, 2005, we ordered the Board to file evidence supporting its contention that it has not rendered a decision in regard to Blanchard’s license application.  On September 2, 2005, the Board filed a response to our order, with an attached affidavit.  On September 6, 2005, Blanchard filed objections and a request for stay, two fax cover sheets, a response to the May 5, 2005, letter, and an annual activity report.  On September 16, 2005, the Board filed a response to Petitioner’s certificate of service relating to the request for admissions.  In his numerous filings, Blanchard has never filed a copy of the Board’s decision denying his application for relicensure.
Findings of Fact

1. On January 20, 1999, Blanchard filed a complaint with this Commission appealing a decision by the Landscape Architectural Council
 granting him a probationary license (“the Prior Case”).
2. By order dated April 22, 1999, this Commission dismissed the Prior Case because Blanchard filed his appeal out of time.

3. By letter dated March 12, 2005, Blanchard requested that the Board consider his application for relicensure.  His letter stated that he had enclosed the required fee and the application.
4. By letter dated May 5, 2005, the Board informed Blanchard that it had reviewed his application for relicensure as a landscape architect.  The letter requested additional information from Blanchard.
5. Instead of responding to the Board’s request, Blanchard filed a complaint with this Commission on June 29, 2005.
6. On August 12, 2005, in the course of correspondence with this Commission, Blanchard included a response to the Board’s May 5, 2005, letter.  The letter was addressed to the Board.  On August 16, 2005, Blanchard filed with this Commission another response to the Board’s letter.
7. The Board has issued no decision granting or denying Blanchard’s application for relicensure.

Conclusions of Law 

A.  Other Pending Motions

Because of our decision on the Board’s motion to dismiss, we do not address most of the remaining motions filed.  We rule on several of the motions because they relate to this Commission’s jurisdiction.  Blanchard asks us to consider the subject of the Prior Case – the 
probated license.  We dismissed the Prior Case because we lacked jurisdiction to hear it.  We do not have jurisdiction to revisit that decision or address the merits of that case.  Section 620.149.2, RSMo 2000, provides for appeal of issuance of a probated license, but it must be filed within thirty days of the date of delivery or mailing of written notice.  A complaint filed years after the decision is mailed or delivered is clearly out of time.  Therefore, we deny all requests to amend the complaint to consider the Prior Case.


In addition, we do not have jurisdiction to grant Blanchard’s requests for monetary damages for his alleged damage to his income, business, and health, and alleged defamation of character.
B.  Motion to Dismiss


We have jurisdiction to hear licensing applicants’ complaints under § 621.045, RSMo 2000, which states:


1.  The administrative hearing commission shall conduct hearings and make findings of fact and conclusions of law in those cases when . . . an agency refuses to permit an applicant to be examined upon his qualifications or refuses to issue or renew a license of an applicant who has passed an examination for licensure or who possesses the qualifications for licensure without examination[.]

(Emphasis added.)  Section 621.120, RSMo 2000, states:

Upon refusal by any agency listed in section 621.045 to permit an applicant to be examined upon his qualifications for licensure or upon refusal of such agency to issue or renew a license of an applicant who has passed an examination for licensure or who possesses the qualifications for licensure without examination, such applicant may file, within thirty days after the delivery or mailing by certified mail of written notice of such refusal to the applicant, a complaint with the administrative hearing commission.

(Emphasis added.)


The Board argues that it has issued no decision; thus, there is nothing for Blanchard to appeal.  An agency’s failure to act “may constitute a decision denying a claim.”  Reese Oil Co. v. Director of Revenue, 992 S.W.2d 354, 358 (Mo. App., W.D. 1999).  But the Board requested additional information in May of 2005, and instead of responding to the Board, Blanchard filed his appeal with this Commission on June 29, 2005.  There has been insufficient time for us to conclude that the Board effectively denied Blanchard’s application for licensure.  Therefore, there is no refusal for Blanchard to appeal.  This matter does not fall within our jurisdiction as set forth in § 621.045.1.

Because we lack jurisdiction to hear this case, we grant the motion to dismiss.

Summary


We grant the Board’s motion to dismiss and cancel the hearing.

SO ORDERED on September 22, 2005.



________________________________



JUNE STRIEGEL DOUGHTY



Commissioner

	�Our records indicate that Blanchard filed two amended complaints on July 5, 2005, one in which he has numbered his paragraphs and one in which he has not.


	�The Landscape Architectural Council was the licensing agency before § 327.031.1 was amended to create the Missouri Board for Architects, Professional Engineers, Professional Land Surveyors and Landscape Architects.


	�Blanchard v. Landscape Architectural Council, No. 99-000161 LA (Apr. 22, 1999).
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