Before the

Administrative Hearing Commission

State of Missouri

STATE BOARD OF NURSING,
)



)



Petitioner,
)




)


vs.

)

No. 08-1496 BN



)

JILL SUZANNE BLAINE,
)




)



Respondent.
)

DECISION


Jill Suzanne Blaine is subject to discipline because (1) of her conduct in caring for two patients; (2) she was improperly in her patient’s father’s bedroom and wrote a personal message on personal property; (3) she failed to take a drug test that was requested by her employer; and (4) she lied when asked about the drug test.
Procedure


On August 12, 2008, the State Board of Nursing (“the Board”) filed a complaint seeking to discipline Blaine.
  On November 25, 2008, Blaine was personally served with a copy of the complaint and our notice of complaint/notice of hearing.  On May 5, 2009, the Board filed a motion for summary decision.  Our Regulation 1 CSR 15-3.446(5) provides that we may decide 
this case without a hearing if the Board establishes facts that (a) Blaine does not dispute and 
(b) entitle the Board to a favorable decision. 


The Board cites the request for admissions that was served on Blaine on December 31, 2008.  Blaine did not respond to the request.  Under Supreme Court Rule 59.01, the failure to answer a request for admissions establishes the matters asserted in the request, and no further proof is required.
  Such a deemed admission can establish any fact or any application of law to fact.
  That rule applies to all parties, including those acting pro se. 
  Section 536.073, RSMo 2000, and our Regulation 1 CSR 15-3.420(1) apply that rule to this case.


We gave Blaine until June 8, 2009, to respond to the motion, but she did not respond.  Therefore, the following facts are undisputed.
Findings of Fact

1. Blaine holds a license as a licensed practical nurse.  Her license is and was at all relevant times current and active.

2. On June 7, 2005, Blaine began employment with Premier Home Health Care (“Premier”).
3. Blaine’s duties with Premier included providing in-home nursing services to special needs children.
Patient B.A.

4. On July 30, 2005, Blaine was assigned to provide home health care in the home of A.A.,
 to A.A.’s daughter, B.A.
5. In the course of the day, Blaine telephoned A.A. and told her that she thought the house was haunted, as she heard a voice when no one was home.  Blaine asked if she could lock the door of B.A.’s room, and A.A. gave her permission to do so.
6. When another nurse, Sandy Foos, arrived to relieve Blaine at the end of her shift, she found the door locked.  Foos knocked on the door for several minutes and identified herself, but Blaine refused or failed to open the door.
7. When Foos finally persuaded Blaine to open the door, she found Blaine appearing disheveled, lethargic, and acting strangely.
8. Foos found B.A. in need of care and unattended to since Foos had left the previous day.
9. Foos observed that Blaine had an uncovered and infected injury on her hand that presented an unsanitary condition.
10. As Foos attended to B.A., Blaine locked herself in a bathroom in the house and remained there for approximately two hours.
11. Blaine emerged two hours later and continued to touch objects in the house, although Foos directed her to leave due to the unsanitary condition posed by her hand injury.
12. After leaving the house, Blaine sat in her vehicle in the driveway of A.A.’s house for two more hours.
13. On August 3, 2005, Blaine’s supervisor at Premier requested that she submit to a drug screening, made an appointment the same day for a screening, and communicated the time and place of the screening to Blaine.
14. Blaine did not appear for the drug screening.
15. Blaine was interviewed by Kristi Hamilton, an investigator for the Division of Professional Registration, State Board of Nursing.  In the interview, she falsely stated that she 
did not appear for drug screening because she had seen her physician at Family Walk-in Medical Clinic, who admitted her to a hospital.
16. When Hamilton reviewed Blaine’s medical records, she found that they did not confirm that Blaine was treated by Family Walk-in Medical Clinic or admitted to a hospital on or about August 3, 2005.
Patient B.B.

17. In July 2005, Blaine was assigned to care for B.B., daughter of A.B.
18. On one occasion, A.B. returned home to find Blaine asleep when she was on duty caring for his daughter.
19. On another occasion, Blaine inappropriately wrote a personal message on personal property in A.B.’s bedroom, when she had no reason relating to her professional duties to be in A.B.’s bedroom.
Conclusions of Law 


We have jurisdiction to hear this complaint.
  The Board has the burden of proving that Blaine has committed an act for which the law allows discipline.
  Section 335.066.2 states:

The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any holder of any certificate of registration or authority, permit or license required by sections 335.011 to 335.096 or any person who has failed to renew or has surrendered his or her certificate of registration or authority, permit or license for any one or any combination of the following causes:
*   *   *
(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by sections 335.011 to 335.096;
*   *   *

(12) Violation of any professional trust or confidence[.]

Blaine admitted facts and that those facts authorize discipline.  But statutes and case law instruct that we must “separately and independently” determine whether such facts constitute cause for discipline.
  Therefore, we independently assess whether the facts admitted allow discipline under the law cited.
Professional Standards – Subdivision (5)

When referring to an occupation, incompetence relates to the failure to use “the actual ability of a person to perform in that occupation.”
  It also refers to a general lack of, or a lack of disposition to use, a professional ability.
  Misconduct means “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”
  Gross negligence is a deviation from professional standards so egregious that it demonstrates a conscious indifference to a professional duty.


Fraud is an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.
  It necessarily includes dishonesty, which is a lack of integrity or a disposition to defraud or deceive.
  A misrepresentation is a falsehood or untruth made with the intent and purpose of deceit.
  

We may infer the requisite mental state from the conduct of the licensee “in light of all surrounding circumstances.”


Blaine’s conduct at issue involves very questionable behavior on one night while caring for patient A.B., sleeping on one occasion while caring for B.B., and improperly being in A.B.’s bedroom and writing a personal message.  Blaine also failed to take a drug test that was requested by her employer and lied to the Board’s investigator about it.


Blaine’s conduct in caring for the patients evidences gross negligence.  The Board met its burden of showing that Blaine was incompetent.  She was lethargic, disheveled and acting strangely while on duty.  Blaine had not properly cared for B.A. and had exposed her to an uncovered, infected injury on Blaine’s hand.  In caring for another child, Blaine was asleep when she was on duty.  Blaine offered no evidence of her professional competence to refute the Board’s contention.  Because the mental states for misconduct and gross negligence are mutually exclusive, we find no cause to discipline for misconduct.


We can infer intent from her conduct in going into a room that had no relation to her professional duties and writing a personal message on personal property, failing to take the drug test, and lying about it to the Board’s inspector.  We find that, unlike pre-employment drug tests, failure to take the drug test was a function of her duties as a nurse because it was required by her employer.  Her professional duties also extended to cooperating with the Board.  She misrepresented to the Board that she had seen her doctor and was hospitalized when this was untrue.  She was dishonest.  There is no evidence of fraud.

There is cause for discipline under § 335.066.2(5) for incompetence, gross negligence, misrepresentation and dishonesty.

Violation of Professional Trust – Subdivision (12)


Professional trust is the reliance on the special knowledge and skills that professional licensure evidences.
  It may exist not only between the professional and his clients, but also between the professional and his employer and colleagues.
  

Blaine’s conduct while caring for patients A.B. and B.B. violated their professional trust or confidence in her nursing skills.  There is cause for discipline under § 335.066.2(12).
Summary


There is cause for discipline under § 335.066.2(5) and (12).  

SO ORDERED on September 9, 2009.



________________________________



JOHN J. KOPP



Commissioner

�On December 29, 2008, the Board filed another complaint against Blaine alleging different facts.  We opened Case No. 08-2134 BN.
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�Section 621.045.  Statutory references, unless otherwise noted, are to RSMo Supp. 2008.
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�Id. at 533.
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�Id. at 794.
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