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MEMORANDUM AND ORDER


On March 6, 2002, the Missouri Real Estate Appraisers Commission (MREAC) filed a complaint asserting that the certified residential real estate appraiser license of A. C. Bingham is subject to discipline.  The MREAC asserts that Bingham was dilatory, never performed an appraisal for which the client had paid, and failed to refund the money as the client requested.  


On July 8, 2002, the MREAC filed a motion for summary determination.  Although we allowed Bingham until July 30, 2002, to file a response, he did not respond.  


Pursuant to section 536.073.3,
 our Regulation 1 CSR 15-2.450(4)(C) provides that we may decide this case in any party’s favor without a hearing if any party establishes facts that 

(a) no party disputes and (b) entitle any party to a favorable decision.  ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993).  


The MREAC asserts that Bingham is in default for failing to file an answer, as required by Regulation 1 CSR 15-2.380(4), and that he should thus be deemed to have admitted the facts in the complaint, defaulted on the issues set forth in the complaint, or waived any defense to the complaint.  Regulation 1 CSR 15-2.380(8)(C).  Although those remedies are available when a party fails to file an answer, this Commission is reluctant to impose such remedies against parties who are without counsel.  


However, the MREAC also notes that Bingham has failed to respond to its request for admissions.  Under Mo. R. Civ. Pro. 59.01, the failure to answer a request for admissions establishes the matters in the request conclusively.  The party making the request is entitled to rely upon the facts asserted in the request, and no further proof is required.  Killian Constr. Co. v. Tri-City Constr. Co., 693 S.W.2d 819, 827 (Mo. App., W.D. 1985).  Such a deemed admission can establish any fact or any application of law to fact.  Linde v. Kilbourne, 543 S.W.2d 543, 545-46 (Mo. App., W.D. 1976).  Missouri courts have applied that principle to all parties, including those acting without an attorney.  Research Hosp. v. Williams, 651 S.W.2d 667, 669 (Mo. App., W.D. 1983).  Section 536.073 and our Regulation 1 CSR 15-2.420(1) apply Mo. R. Civ. Pro. 59.01 to this case.  Therefore, we deem admitted the matters set forth in the MREAC’s request for admissions.  

Findings of Fact

1. Bingham is licensed by the MREAC as a certified residential real estate appraiser, License No. RA001968.    

2. On some date prior to or about January 21, 1998, James Kreter hired Bingham to perform an appraisal on Kreter’s family home.  

3. On or about January 21, 1998, Bingham visited the property and agreed to prepare an appraisal of the property.  Bingham insisted that Kreter pay him $650 in advance for the 

appraisal.  Although Kreter initially objected to paying in advance, he ultimately agreed and paid Bingham $650 for the appraisal on or about January 21, 1998.  

4. Bingham has never performed the appraisal.

5. Between October 19, 1998, and June 15, 2000, Kreter attempted to contact Bingham several times regarding the appraisal.  In early 2000, Kreter requested and received an appraisal on the property from another appraiser, thus no longer needing the appraisal from Bingham.  

6. On or about June 15, 2000, Kreter contacted Bingham and requested a refund.  Bingham responded that he would see what he could do.  On or about September 13, 2000, an officer of the bank that had referred Kreter to Bingham wrote a letter to Bingham, stating that  Kreter wanted his money back.  Bingham did not refund the money.  

7. On or about September 6, 2000, and in response to a complaint that Kreter filed with the MREAC, the Central Investigation Unit (CIU) of the Division of Professional Registration sent a letter to Bingham requesting that he respond within 30 days to Kreter’s allegations.  Bingham did not respond.

8. On or about November 7, 2000, a CIU investigator contacted Bingham by telephone regarding the matter.  During the conversation, Bingham represented that he would mail a check for $650 to Kreter that afternoon.  

9. On or about January 29, 2001, Kreter died of cancer. 

10. Bingham still has not refunded the $650 to Kreter or Kreter’s estate.  

11. Bingham owed a professional trust and confidence to his clients to exercise reasonable diligence in developing an appraisal, preparing an appraisal report, and communicating an appraisal. 

12. Bingham failed to exercise reasonable diligence in developing an appraisal, preparing an appraisal report, and communicating the appraisal that Kreter hired and paid Bingham to perform.  

13. Bingham owes a professional trust and confidence to his clients to return amounts received as fees for services that were never performed.  

Conclusions of Law


This Commission has jurisdiction over the MREAC’s complaint.  Section 339.532.2.  The MREAC cites the version of section 339.532.2 that became effective August 28, 1998.  H.B. 1601, 1998 Mo. Laws 719-20.  That statute provides:  


The [MREAC] may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any state-certified real estate appraiser, state-licensed real estate appraiser, or any person who has failed to renew or has surrendered his or her certificate or license for any one or any combination of the following causes:  

*   *   *


(5) [M]isconduct . . . in the performance of the functions or duties of any profession licensed or regulated by sections 339.500 to 339.549; 

*   *   *


(8) Failure or refusal without good cause to exercise reasonable diligence in developing an appraisal, preparing an appraisal report, or communicating an appraisal; 

*   *   *


(14) Violation of any professional trust or confidence[.]


The prior version of section 339.532.2 contained no provisions such as the current paragraphs (5) and (14).  Section 339.532.2, RSMo 1994.  Kreter retained Bingham on or about January 21, 1998, to perform the appraisal.  However, because the conduct that the MREAC 

asserts as cause to discipline was ongoing after the effective date of the new statute, we conclude that we may find cause to discipline under section 339.532.2, as effective August 28, 1998.  The application of a new statute to conduct that was ongoing after its effective date does not raise any question of retrospective application of laws or violation of due process.  

I.  Misconduct


Misconduct is “the willful doing of an act with a wrongful intention[.]”  Missouri Bd. for Architects, Prof'l Eng'rs and Land Surveyors v. Duncan, No. AR-84-0239 at 125 (Mo. Admin. 

Hearing Comm’n Nov. 15, 1985), aff'd, 744 S.W.2d 524 (Mo. App., E.D. 1988).  The MREAC argues, and we agree, that Bingham’s failure to refund the appraisal fee constitutes misconduct.  Therefore, there is cause to discipline Bingham’s license under section 339.532.2(5).  

II. Failure to Exercise Reasonable Diligence in 

Developing an Appraisal, Preparing an Appraisal Report,

 or Communicating an Appraisal


Although Bingham collected a fee and agreed to perform an appraisal, Bingham has never done the work.  Therefore, there is cause to discipline his license under section 339.532.2(8) for his failure or refusal without good cause to exercise reasonable diligence in developing an appraisal, preparing an appraisal report, or communicating an appraisal.  

III.  Violation of Professional Trust or Confidence


A professional trust or confidence is engendered by a party's reliance on the special knowledge and skills evidenced by professional licensure.  Trieseler v. Helmbacher, 168 S.W.2d 1030, 1036 (Mo. 1943).  By failing to exercise reasonable diligence to develop an appraisal, prepare an appraisal report, and communicate an appraisal, and by failing to return the fee for services that were never performed, Bingham violated the professional trust and confidence that Kreter placed in him. Therefore, there is cause to discipline his license under section 339.532.2(14).  

Summary


 We conclude that there is cause to discipline Bingham’s license under section 339.532.2(5), (8) and (14).  We cancel the hearing.  


SO ORDERED on August 2, 2002.



________________________________



CHRISTOPHER GRAHAM



Commissioner

	�Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.  
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