Before the

Administrative Hearing Commission

State of Missouri

STATE BOARD OF NURSING,
)



)



Petitioner,
)




)


vs.

)

No. 10-1595 BN



)

JULIE MARIE BIGSBY,
)




)



Respondent.
)

DECISION


Julie Marie Bigsby is not subject to discipline because the State Board of Nursing (“the Board”) failed to prove that she did not provide treatment to a patient or that she falsified a medical record.  
Procedure


On August 24, 2010, the Board filed a complaint seeking to discipline Bigsby.  On September 4, 2010, we served Bigsby with a copy of the complaint and our notice of complaint/notice of hearing.  Bigsby did not file an answer.  On February 25, 2011, we held a hearing on the complaint.  Stephan Cotton Walker, with Cotton Walker & Associates, represented the Board.  Neither Bigsby nor anyone representing her appeared.  The matter became ready for our decision on March 24, 2011, the date the transcript was filed.

We have found the following facts based on Bigsby’s responses to the request for admissions and the Board’s investigative file as we discuss later in this decision. 
Findings of Fact

1. Bigsby was licensed by the Board as a licensed practical nurse.  Bigsby’s nursing license was current and active at all relevant times.  Her license expired May 31, 2010, and remains expired at this time.
2. Bigsby was employed as a licensed practical nurse with Firstat of Shawnee Mission, Kansas, until October 24, 2008.
3. On October 20, 2008, Bigsby was assigned to provide care to a medically fragile three-year old patient, J.N., who was ventilator dependent, had a neurogenic bladder, and was totally dependent on others to meet all of her needs.  Bigsby was assigned to care for J. N. from 6:00 a.m. to 6:00 p.m.

4. Bigsby received from J.N.’s foster mother the physician orders for treatment and a report of J.N.’s condition including that J.N. needed her 6:00 a.m. catheterization.  
5. Bigsby read the patient’s medication administration record (“MAR”).   The physician orders for J.N.’s care included straight catheterizations every six hours and bladder irrigations every six hours.
6. Bigsby performed the three catheterizations using her own catheterization kits.  She did not find the kits that were left for J.N. until late in her shift.

7. Bigsby indicated on J.N.’s medication/treatment record that she had performed catheterizations and bladder irrigations at 6:00 a.m., 12:00 a.m., and 6:00 p.m. per the patient’s MAR schedule.

8. At the end of Bigsby’s shift (6:00 p.m.), Bigsby gave a report to the foster mother of J.N.’s condition, indicating that she had performed all required treatment per the physician orders.
9. In preparing J.N.’s medication for the night, the foster mother found that the catheter solution had expired and Bigsby had failed to make new solution.
10. The foster mother also found that Bigsby failed to use the three catheterization kits she had left to catheterize J.N. at 6:00 a.m., 12:00 a.m., and 6:00 p.m.
11. The foster mother checked all trash receptacles in the home and found no discarded catheters or any evidence that J.N. had been catheterized at 6:00 a.m., 12:00 a.m., and 6:00 p.m. as instructed by the physician.
12. After Bigsby left, the foster mother catheterized J.N. and collected a considerable amount of urine.
13. On October 24, 2008, Bigsby met with management of Firstat to discuss her treatment of J.N. on October 20, 2008.  Bigsby was terminated from her employment at Firstat.
Conclusions of Law 


We have jurisdiction to hear the complaint.
  The Board has the burden of proving that Bigsby has committed an act for which the law allows discipline.
  The Board argues that there is cause for discipline under § 335.066:

2.  The board may cause a complaint to be filed with the administrative 
hearing commission as provided by chapter 621 against any holder of any certificate of registration or authority, permit or license required by sections 335.011 to 335.096 or any person who has failed to renew or has surrendered his or her certificate of registration or authority, permit or license for any one or any combination of the following causes:

*   *   *
(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by sections 335.011 to 335.096;

*   *   *
(12) Violation of any professional trust or confidence[.]
Evidence Presented


The Board offered into evidence the request for admissions that it served on Bigsby on January 7, 2011.  Bigsby admitted certain facts and denied other facts.  She denied that she should be subject to discipline.  The Board also offered and we admitted into evidence the Board’s investigative file.  Where no objection is made, hearsay evidence in the record can and must be considered in administrative hearings.
  The question is not whether the evidence is admissible, but what weight we give it.  To the extent not controverted, we accept the Board’s evidence and find the facts accordingly.

All of the evidence in the Board’s favor consists of unsworn hearsay statements.  In contrast, Bigsby’s answers to the request for admissions, in which she denies the allegations that she failed to provide treatment and falsified J.N.’s MAR, are sworn on her oath and notarized.  In the investigative file, there is circumstantial evidence that Bigsby did not perform the treatment – the unused kits and amount of urine from J.N. when the foster mother catheterized J.N. after Bigsby left.  But because Bigsby was presumably alone with the child, there is no direct evidence in the file of what she did or did not do.  Bigsby specifically denied the conduct as alleged and made additional handwritten comments to support her position.  With no sworn testimony to controvert her statements, we find the facts that she asserts.

The Board points out that unlike all the other requests, Bigsby did not admit or deny the following request:

35.  On October 20, 2008, you failed to follow the physician’s orders for J.N.

The Board argues that this deemed admission shows she did not catheterize J.N. as ordered.  We do not find this omission fatal to Bigsby’s position when we consider the specific denials of all the other conduct alleged.  We give more weight to Bigsby’s sworn statement than to the unsworn hearsay in the Board’s investigative file.
Professional Standards – Subdivision 5


Incompetency is a general lack of professional ability, or a lack of disposition to use an otherwise sufficient professional ability, to perform in an occupation.
  We follow the analysis of incompetency in a disciplinary case from the Supreme Court, Albanna v. State Bd. of Reg’n for the Healing Arts.
  Incompetency is a “state of being” showing that a professional is unable or unwilling to function properly in the profession.


Misconduct means “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”
  Gross negligence is a deviation from professional standards so egregious that it demonstrates a conscious indifference to a professional duty.
  Fraud is an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.
  It necessarily includes dishonesty, which is a lack of integrity or a disposition to defraud or 
deceive.
  Misrepresentation is a falsehood or untruth made with the intent and purpose of deceit.


We find that the Board failed to prove that Bigsby failed to provide treatment or falsified a medical record.  There is no cause for discipline under § 335.066.2(5).
Violation of Professional Trust – Subdivision 12


Professional trust is reliance on the special knowledge and skills that professional licensure evidences.
  It may exist not only between the professional and his clients, but also between the professional and his employer and colleagues.


For the same reason stated above, there is no cause for discipline under § 335.066.2(12).
Summary

There is no cause for discipline under § 335.066.2(5) or (12).

SO ORDERED on May 4, 2011.




_______________________________



KAREN A. WINN



Commissioner
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