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)




)
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)

DECISION


The Department of Social Services, Division of Medical Services (“the Department”) denied more than $500 of the claims for reimbursement of Beverly Enterprises-Missouri, Inc.’s (“Beverly Enterprises”) and Commercial Management, Inc.’s facilities
 (“Petitioners’ facilities”) when it rebased rates under the March 21, 2005, emergency amendment to Regulation 13 CSR 70-10.015 and the August 15, 2005, order of rulemaking.  The Department shall calculate the ceiling for the administration per diem for the reimbursement rates without using the minimum utilization adjustment for any facility with less than 85% occupancy.

We have no jurisdiction to declare whether the Department validly exercised its rule-making authority when imposing the 85% minimum utilization adjustment in its March 21, 2005, emergency and March 29, 2005, proposed amendments to Regulation 13 CSR 70-10.015 or when the Department failed to follow the provisions of § 536.021
 for promulgating the 
March 21, 2005, emergency amendment.
Procedure

 Beverly Enterprises filed complaints seeking review of the Department’s decision to set reimbursement rates for Petitioners’ facilities.  We assigned Case Nos. 05-0552 SP through 
05-0560 SP, and 05-0562 SP through 05-0568 SP.  Commercial Management, Inc., filed a complaint relating to one of its long-term care facilities, to which we assigned Case No. 05-

0609 SP.  We granted Beverly Enterprise’s motion to consolidate all of these complaints into one case and assigned No. 05-0552 SP to the consolidated case.  

We held our hearing on November 21, 22, 23 and December 19 and 20, 2005, and on January 3 and 4, 2006.  By order dated May 5, 2006, we acknowledged Beverly Enterprises’ waiver of the 300-day requirement in § 208.221.
  By order dated June 15, 2006, we granted the Department's motion to reopen the record and admitted Respondent’s Exhibit ZZ, the letter from the United States Department of Health and Human Services, Centers for Medicare and Medicaid Services, and its foundational affidavit, approving Medicaid State Plan Amendment 05-02.
  


Harvey Tettlebaum and Rochelle Reeves, with Husch & Eppenberger, represented Petitioners. Assistant Attorneys General David P. Hart, Sarah E. Ledgerwood, Nicole Loethen, 
Victorine Mahon, and Kathleen A. Fitzgerald represented the Department.  Beverly Enterprises filed the last brief on August 22, 2006.
Findings of Fact

1.
Beverly Enterprises is a corporation in good standing in Missouri.
2.
Commercial Management, Inc., is a corporation in good standing in Missouri.
3.
Beverly Enterprises operates a 120-bed, long-term care facility known as Glennon Place Nursing Center, located at 128 North Hardesty, Jackson County, Kansas City, Missouri, 64123.
4.
Beverly Enterprises operates a 73-bed, long-term care facility known as Beverly Health & Rehabilitation, located at 215 Rear West Grant, P.O. Box 517, Stoddard County, Dexter, Missouri, 63841.
5.
Beverly Enterprises operates a 60-bed, long-term care facility known as Beverly Healthcare Bloomfield, located at 502 West Missouri, Stoddard County, Bloomfield, Missouri, 63825.
6.
Beverly Enterprises operates a 120-bed, long-term care facility known as Westwood Nursing Center, located at 1801 Gaines Drive, Henry County, Clinton, Missouri, 64735.
7.
Beverly Enterprises operates a 100-bed, long-term care facility known as Beverly Healthcare (Rolling Hills), located at 996 West State Highway 248, P.O. Box 1249, Taney County, Branson, Missouri, 65616.
8.
Beverly Enterprises operates a 112-bed, long-term care facility known as Beverly Healthcare New Madrid, located at 1050 Dawson Road, New Madrid County, New Madrid, Missouri, 63869.
9.
Beverly Enterprises operates a 120-bed, long-term care facility known as Beverly Healthcare Smithville, located at 106 Hospital Drive, Clay County, Smithville, Missouri, 64089.
10.
Beverly Enterprises operates a 96-bed, long-term care facility known as Beverly Healthcare-Malden, located at 500 Barrett Drive, Dunklin County, Malden, Missouri, 63863.
11.
Beverly Enterprises operates a 60-bed, long-term care facility known as New Haven Nursing Home, located at 609 Golfstreet, Lafayette County, Odessa, Missouri, 64076.
12.
Beverly Enterprises operates a 108-bed, long-term care facility known as Beverly Healthcare Maryville, located at 524 North Laura, Nodaway County, Maryville, Missouri, 64468.
13.
Beverly Enterprises operates a 90-bed, long-term care facility known as St. James Nursing Center, located at 415 Sidney Street, P.O. Box 69, Phelps County, St. James, Missouri, 65559.
14.
Beverly Enterprises operates a 100-bed, long-term care facility known as McDonald County Nursing Center, located at 1000 East Highway 76, P.O. Box 550, McDonald County, Anderson, Missouri, 64831.
15.
Beverly Enterprises operates a 118-bed, long-term care facility known as Beverly Healthcare of Independence, located at 17451 East Medical Center Parkway, Jackson County, Independence, Missouri, 64050.
16.
Beverly Enterprises operates a 60-bed, long-term care facility known as Beverly Healthcare of Albany, located at Highway East 136, Gentry County, Albany, Missouri, 64402.
17.
Beverly Enterprises operates a 96-bed, long-term care facility known as Beverly Health & Rehab Center-Jefferson City, located at 3038 West Truman Blvd., Cole County, Jefferson City, Missouri, 65109.
18.
Beverly Enterprises operates a 116-bed, long-term care facility known as Gamma Road Lodge, located at 250 East Locust, P.O. Box 77, Montgomery County, Wellsville, Missouri, 63384.

19.
Commercial Management, Inc., operates a 59-bed, long-term care facility known as Colonial Manor-Beverly Healthcare of Glasgow, located at 100 Audsley Drive, Howard County, Glasgow, Missouri, 65254.

20.
All of Petitioners’ facilities are certified pursuant to § 198.045 to participate in the Title XIX (Medicaid) Program as nursing facilities.  At all relevant times, Petitioners’ facilities have had valid Title XIX participation agreements with the Department, and Petitioners’ facilities have participated in the Missouri Medicaid Program.  Petitioners’ facilities have a fiscal year-end 2001 Title XIX cost report on file with the Department.  Petitioners’ facilities are licensed under state law as skilled nursing facilities providing long-term care to persons residing within the facilities maintained pursuant to § 198.015, RSMo Supp. 2004.


21.
The Department is an agency of the State of Missouri.  The Department, through its Division of Medical Services, administers the Missouri Medicaid program and has authority to determine Medicaid reimbursement rates for nursing facilities.

22.
The Department's Regulation 13 CSR 70-10.015 (“the Plan”) governs the Medicaid Program, including the method of reimbursement for Medicaid services.
  The Department uses the Plan to set for each facility a reimbursement amount expressed in a dollar amount per patient day, known as the facility’s Medicaid per diem reimbursement rate or simply, the “reimbursement rate.”

23.
The decision-making process for formulating and promulgating the version of the Plan, effective January 1, 1995, involved a nursing home task force commissioned by the Governor.  The task force began meeting sometime in 1993 and consisted of representatives from several state agencies, including the Department of Health, the Department of Social 
Services, the Division of Aging, and the Division of Medical Services, plus industry representatives and other interested parties.  This amounted to “quite a large group of people that met to discuss the reimbursement plan that was in existence at that time and to discuss a new reimbursement plan that they felt would be better than the existing one.”
  The task force analyzed other states’ reimbursement systems, considered actual industry experience, discussed the various type of existing reimbursement plans, ran scenarios,
 and conferred about the plan that Missouri ultimately implemented.
  

24.
The task force recommended and the Department adopted an 85% minimum utilization adjustment in the version of the Plan effective January 1, 1995, because that was the average occupancy rate of the facilities at the time.
  The task force determined the average occupancy rate from the Certificate of Need (“CON”) quarterly survey summary that the Department prepared.


25.
For facilities in the program on January 1, 1995, the medians and ceilings were frozen, and the 85% minimum utilization adjustment would not have affected reimbursement rates despite any subsequent decrease in occupancy.  This is true for facilities entering the program before January 1, 1995, that remained in the program from January 1, 1995, through June 30, 2004.
  

26.
Facilities that entered the program after January 1, 1995, and before June 30, 2004, received an interim rate for at least their first two years.
  The interim rate is set by rule and based on the ceilings and medians in effect at the time.


27.
In general, a facility’s reimbursement rate is calculated based on its allowable costs in previous years, application of trend factors, and various incentives and adjustments.  All of Petitioners’ facilities were paid reimbursement rates from July 1, 2003, to present.

28.
The Plan is a “prospective reimbursement plan.”  Under this type of plan, each facility has a set rate based on a specified cost reporting period, and the facility receives that rate going forward. The Plan defines the “prospective rate” as “[t]he rate determined from the rate setting cost report.”
  

29.
Each facility submits an annual cost report to the Department.
  The cost report details the cost of rendering both covered and non-covered services for the fiscal reporting period.


30.
The Department maintains a “data bank” of Medicaid cost report information that the Department uses to calculate reimbursement rates.
 

31.
The data bank consists of the audited 2001 cost report data for all facilities, except for hospital based, state operated, and pediatric nursing facilities.
 

32.
The 2001 cost report data in the data bank is trended for the years following the cost report.

33.
The allowable costs that are used to determine a facility’s reimbursement rate are grouped into four cost components:  patient care, ancillary, administration, and capital.


34.
The Plan defines “per diem” as “the daily rate calculated using this regulation’s cost components and used in the determination of a facility’s prospective and/or interim rate.”


35.
The facility’s reimbursement rate is the sum of the individual cost component per diems for that facility, plus a working capital allowance and other miscellaneous incentives and adjustments.
 
Administration Cost Component Ceiling
36.
The administration per diem is the lower of (1) the facility’s “[a]llowable cost per patient day for administration” as determined from the facility’s 2001 cost report, trended and “adjusted for minimum utilization, if applicable, as described in subsection 7(O)” or (2) the administration “per diem ceiling which is one hundred ten percent (110%) of the administration median determined by the division from the data bank.”
 
37.
The Plan provides for minimum utilization adjustments as follows:

Minimum Utilization.  In the event the occupancy rate of a facility is below eighty-five percent (85%), the administration and capital cost components will be adjusted as though the provider experienced eighty-five percent (85%) occupancy.  In no case may costs disallowed under this provision be carried forward to succeeding periods.

38.
For a definition of “ceiling,” the Plan provides:

The ceiling is determined by applying a percentage to the median per diem for the patient care, ancillary and administration cost 
components.  The percentage is one hundred twenty percent (120%) for patient care, one hundred twenty percent (120%) for ancillary and one hundred ten percent (110%) for administration.
39.
The Plan defines the median as “the middle value in the distribution, above and below which lie an equal number of values.  This distribution is based on the data bank.”
 
Minimum Utilization Adjustments
40.
To adjust the capital and administration cost components for minimum utilization, the Department calculates the cost component per diem for a facility with an occupancy rate of less than 85% as if the facility experienced 85% occupancy.
 
41.
For example, for a 100-bed facility with 60% occupancy and $500,000 in total allowable administration costs for the year, the facility’s administration costs would be $500,000/(l00 beds x 60% x 365 days) = $22.83 per patient per day.  In adjusting for minimum utilization, the Department would substitute 85% for the actual occupancy rate.  Thus, the facility’s administration costs would be $500,000/(100 beds x 85% x 365 days) = $16.12 per patient day.
42.
The Department applies the adjustment for minimum utilization to cost components that are fixed, that is, those costs that remain the same despite a low occupancy rate.  The cost per patient day is higher when the occupancy rate is lower because a facility with a low occupancy rate is expending the same fixed costs as if it had a higher occupancy rate.  The Department considers it more efficient and economical to operate a facility that spreads the same amount of fixed costs over more, rather than fewer, patients.  The Department developed the 
minimum utilization adjustment to provide lower reimbursement to lower occupancy facilities as a way to encourage a more efficient and economical use of Medicaid reimbursement.

43.
The effect of adjusting cost components for minimum utilization is to spread a facility’s costs over more patient days than the facility actually observed, thereby decreasing the facility’s per diem rate.
44.
From October 2003 through June 2005, the average occupancy rate for Missouri facilities was approximately 73%.
45.
The occupancy rates for Petitioners’ facilities in 2001 were as follows:

	Facility
	Occupancy Rate

	Glennon Place Nursing Center
	78.30%

	Beverly Health & Rehabilitation (Dexter)
	81.45%

	Beverly Healthcare Bloomfield
	75.94%

	Westwood Nursing Center
	73.97%

	Beverly Healthcare (Rolling Hills)
	54.06%

	Beverly Healthcare of New Madrid
	80.36%

	Beverly Healthcare Smithville
	54.90%

	Beverly Healthcare Malden
	69.15%

	New Haven Nursing Home
	91.53%

	Beverly Healthcare Maryville
	68.44%

	St. James Nursing Center
	82.79%

	McDonald County Nursing Center
	89.95%

	Beverly Healthcare of Independence
	96.70%

	Beverly Healthcare of Albany
	53.78%

	Beverly Health & Rehab Center Jefferson City
	48.68%

	Gamma Road Lodge
	74.43%

	Colonial Manor-BHC of Glasgow
	90.51%


46.
Effective January 1, 1995, the Plan applied an 85% minimum utilization adjustment for the administration and capital cost components.
47.
The Plan included this application of the 85% minimum utilization adjustments until June 30, 2004.
 
48.
Effective July 1, 2004, the Plan applied a 73% minimum utilization adjustment for the capital cost component and eliminated the minimum utilization adjustment for the administration cost component.
  The Department adopted 73% because it was the average occupancy rate reflected in “the Department of Health and Senior Services’ (DHSS) Intermediate Care Facility/Skilled Nursing Facility Certificate of Need Quarterly Survey (CON Quarterly Survey) for the most recent quarter available . . . relative to the effective date of the rates.”
  
49.
Effective April 1, 2005, the Plan set the minimum utilization adjustment at 85% for the administration and capital cost components.

2004 Legislative Changes:  Senate Bill 1123
50.
During the 2004 legislative session, the General Assembly passed and the Governor approved Senate Bill 1123, which took effect on July 1, 2004.
  
51.
Senate Bill 1123 required the Department to recalculate annually the reimbursement rates of all facilities.  Senate Bill 1123 also required the Department to recalculate the administration cost ceiling as 110% of the median cost center.
52.
A state fiscal year begins on July 1 and ends on June 30 of the next year.  State fiscal year 2005 began on July 1, 2004, and ended on June 30, 2005.
2004 Medicaid Rate Recalculation
53.
By letters dated July 1, 2004, the Department notified facilities participating in the Medicaid program of their new reimbursement rates, effective July 1, 2004, for state fiscal year 2005.
   The letters state that the rate calculations are based on Senate Bill 1123.
54.
By letters dated July 13, 2004, the Department informed five of Petitioners’ facilities that their rates were being changed.
  The July 13 letters state that they supersede the July 1, 2004, letters and that the changed rates would also be effective on July 1, 2004.  In the July 13 letters, the Department also states that its rate calculations are based on Senate Bill 1123.
55.
The final reimbursement rates for Petitioners’ facilities as of July 1, 2004, were:

	Facility
	Per Diem Rate as of July 1, 2004

	Glennon Place Nursing Center
	$119.37

	Beverly Health & Rehabilitation (Dexter)
	$99.65

	Beverly Healthcare Bloomfield
	$99.39

	Westwood Nursing Center
	$104.89

	Beverly Healthcare (Rolling Hills)
	$110.90

	Beverly Healthcare of New Madrid
	$99.18

	Beverly Healthcare Smithville
	$111.49

	Beverly Healthcare Malden
	$98.80

	New Haven Nursing Home
	$107.21

	Beverly Healthcare Maryville
	$106.33

	St. James Nursing Center
	$100.53

	McDonald County Nursing Center
	$104.91

	Beverly Healthcare of Independence
	$112.75

	Beverly Healthcare of Albany
	$110.53

	Beverly Health & Rehab Center Jefferson City
	$118.55

	Gamma Road Lodge
	$101.00

	Colonial Manor-BHC of Glasgow
	$97.89


56.
The administration cost component ceiling used by the Department in the July 1 and July 13 letters was $23.97 per patient per day.
2005 Appropriations for Medicaid Facility Reimbursement

57.
By letter dated June 16, 2004, the Department notified the chairpersons of the House and Senate committees responsible for appropriation bills that the “preliminary calculations” of the cost of rebasing under Senate Bill 1123, along with reduction of the minimum utilization percentage for the capital cost component from 85% to 73%, and its elimination from the administration cost component, would be $60.4 million.  The letter stated that the amount funded for this purpose totaled only $42.5 million.


58.
In October 2004, the Department submitted a request to the Office of Budget and Planning to include in the Governor’s submittal for supplemental appropriations a request for about $16 million to make up for the shortfall of Medicaid provider payments.


59.
In late January 2005, the Department learned that the Governor had not included its request for a supplemental appropriation in his submittal.


60.
At least by January or February 2005, the Department became certain that the cost of implementing the July 2004 rebase
 was going to exceed the Department's appropriation from the General Assembly.
  

61.
The Department determined that the original appropriation would be exhausted by some time in May 2005, leaving no funds for the remainder of May and all of June 2005.


62.
In January or February 2005, the Department began running various scenarios and looking at their impact.
  The main ones considered were prorating facilities’ payments from the time the appropriation was depleted in May 2005 through the end of state fiscal year 2005; the scenario set forth eventually in the March 21 Emergency Amendment and the March 29 Proposed Amendment as promulgated, which included the imposition of the 85% minimum utilization adjustment; and nonpayment of Medicaid reimbursement after the appropriation was exhausted.
  

63.
The Department used data from facility cost reports to construct various databases.


64.
The Department reviewed a summary of quarterly surveys of the Department of Health and Senior Services’ CON Program.  These surveys showed the following trends regarding the availability of Medicaid beds and facilities for Missouri Medicaid patients:

a.
The number of facilities in the State’s Medicaid Program over the past five years had remained relatively steady, declining from 510 to 500.

b.
The number of Medicaid beds throughout Missouri had slightly increased from 1995 to the present, from about 46,000 to 49,000.

c.
The percentage of Medicaid beds occupied by Medicaid patients had declined from roughly 53% in 1995 to 51% in 2005.

d.
The Department was also aware of the State Auditor’s Report No. 2001-27, issued March 28, 2001, which concluded:
Missouri’s average occupancy rate for its nursing homes (80 percent) is one of the lowest in the nation and continues to decline.  Nursing homes with low occupancy rates receive lower reimbursements and cannot fully recover administrative and capital 
costs under the current rate structure.  In addition, the large number of unoccupied beds indicates more nursing homes are open than what is needed, which increase [sic] the costs for the Medicaid program.[
]
65.
The Department:

a.
did not conduct any reviews or studies of the reimbursement plan from January 1, 1995, through 2004;

b.
never requested information regarding, and does not know, the average cost of taking care of a Medicaid resident in Missouri;

c.
has not conducted any studies to further investigate the Missouri State Auditor’s 2001 conclusions regarding what additional amount of reimbursement would be necessary to reimburse a Medicaid provider’s allowable costs;
 and
e.
did not consult or consider any licensure inspections or certification surveys from the Missouri Department of Health & Senior Services or any other data about the quality of care provided in facilities.

66.
The Department brought the anticipated appropriation shortfall to the attention of the General Assembly.  The General Assembly did not appropriate supplemental funds for Medicaid facility reimbursement for state fiscal year 2005.
First Rate Reduction Withdrawn
67.
On March 3, 2005, the Department filed an emergency amendment
 and a proposed amendment
 to the Plan.  The emergency amendment was to take effect on March 16, 2005. 

68.
By letters dated March 7, 2005, the Department notified Petitioners that effective March 16, 2005, the reimbursement rates for Petitioners’ facilities would be adjusted.
 

69.
On March 10, 2005, the Department withdrew the emergency and proposed amendments that it had filed on March 3, 2005.
 

70.
As a result, the rate reduction in the March 7 letter never went into effect.

Subsequent 2005 Medicaid Rate Adjustment

71.
On March 21, 2005, the Department filed an emergency amendment to the Plan.
   The emergency amendment included an “emergency statement” in which the Department set forth its finding that there was “an immediate danger to public health, safety and/or welfare and a compelling governmental interest, which requires emergency action” and in which the Department explained the basis upon which it made this finding.

72.
The March 21 emergency amendment to 13 CSR 70-10.015(20) provides that the Medicaid rates of all nursing homes participating in the Missouri Medicaid Program will be rebased effective April 1, 2005, using each facility’s fiscal year-end 2001 cost report, and it amends 13 CSR 70-10.01 5(20)(A)6 and 7 to increase the minimum utilization adjustment for the administration cost component from 0% to 85% and for the capital cost component from 73% to 85%.

73.
The March 21 emergency amendment to 13 CSR 70-10.015(20) provides that the data bank will be based on audited 2001 cost report data and that the audited 2001 cost report data, licensed beds data, and bed equivalencies data used to determine each facility’s final rate for dates of services, effective July 1, 2004, shall be deemed final.  The emergency amendment 
further provides that the finalized data will be the basis for calculating the rates effective April 1, 2005.
74.
By letters dated March 25, 2005, the Department notified Petitioners of their new reimbursement rates that would be effective April 1, 2005.  Those rates were as follows:

	
	Facility
	Per Diem Rate per March 25, 2005 Letter

	
	Glennon Place Nursing Center
	$118.24

	
	Beverly Health & Rehabilitation (Dexter)
	$98.72

	
	Beverly Healthcare Bloomfield
	$98.13

	
	Westwood Nursing Center
	$103.38

	
	Beverly Healthcare (Rolling Hills)
	$108.92

	
	Beverly Healthcare of New Madrid
	$98.74

	
	Beverly Healthcare Smithville
	$109.20

	
	Beverly Healthcare Malden
	$97.14

	
	New Haven Nursing Home
	$106.42

	
	Beverly Healthcare Maryville
	$104.24

	
	St. James Nursing Center
	$100.25

	
	McDonald County Nursing Center
	$104.60

	
	Beverly Healthcare of Independence
	$112.05

	
	Beverly Healthcare of Albany
	$108.25

	
	Beverly Health & Rehab Center Jefferson City
	$116.99

	
	Gamma Road Lodge
	$99.67

	
	Colonial Manor-BHC of Glasgow
	$97.31


75.
The administration costs per patient day of the facilities –  adjusted for 85% minimum utilization – effective April 1, 2005 were as follows:

	Facility
	Administration Costs Per Patient Per Day
	

	Glennon Place Nursing Center
	$25.51
	

	Beverly Health & Rehabilitation (Dexter)
	$26.71
	

	
	
	

	Beverly Healthcare Bloomfield
	$23.78
	

	Westwood Nursing Center
	$20.03
	

	Beverly Healthcare (Rolling Hills)
	$19.74

	Beverly Healthcare of New Madrid
	$22.22

	Beverly Healthcare Smithville
	$18.70

	Beverly Healthcare Malden
	$20.41

	New Haven Nursing Home
	$28.59

	Beverly Healthcare Maryville
	$19.47

	St. James Nursing Center
	$20.44

	McDonald County Nursing Center
	$22.35

	Beverly Healthcare of Independence
	$23.70

	Beverly Healthcare of Albany
	$18.64

	Beverly Health & Rehab Center Jefferson City
	$20.96

	Gamma Road Lodge
	$18.19

	Colonial Manor-BHC of Glasgow
	$23.16


76.
The Department calculated the reimbursement rates established by the March 25 letters by using an administration cost component ceiling of $21.40 per patient per day.
77.
In calculating the administration per diem ceiling, the Department adjusted the administration cost component per diem of facilities for 85% minimum utilization, determined the median value after adjusting for minimum utilization, and multiplied that median by 110%.
78.
The median of the administration per diems for all facilities, without adjusting for minimum utilization, is $21.78.
  The administration per diem ceiling (110% of $21.78), without adjusting for minimum utilization, is $23.96.

79.
The March 21 Emergency Amendment was effective April 1, 2005, and expired September 27, 2005.

Additional Rulemakings
80.
On March 29, 2005, the Department filed a proposed amendment to make the changes in the March 21 emergency amendment permanent and to provide for the calculation of rates for state fiscal year 2006.

81.
By order of rulemaking published in the Missouri Register on or about August 15,

2005, the Department promulgated the March 29 proposed amendment as a final rule with minor changes (“the August 15 order of rulemaking”).


82.
On June 20, 2005, the Department issued another emergency amendment for calculation of per diem rates effective July 1, 2005.  That emergency amendment expired on December 28, 2005.
 
Process for Implementing Changes to 13 CSR 70-10.015
83.
The Department relied on §§ 208.153, 208.159 and 208.201 as the authority for the March 21 emergency amendment, the March 29 proposed amendment, the August 15 order of rulemaking, and the June 20 emergency amendment.
84.
In the March 21 emergency amendment and the March 29 proposed amendment, the Department chose to implement the 85% minimum utilization adjustment because it met the goal of being able to fund the rates through the end of the state fiscal year, had the least impact on patient related cost, and encouraged efficiency and economy in nursing facilities by reducing the rates of those facilities with less than 85% occupancy.
   
85.
The Department thought that it was important to continue payments to the end of the fiscal year (June 30, 2005) because there are certain expenses, such as payroll, that the facilities depend on the payments to meet.
  Although the effect of the change by the March 21 emergency amendment and the August 15 order of rulemaking was to reduce the reimbursement rate for most facilities, the amount paid to Petitioners’ facilities, even after this reduction, was an average of $5.11 more than the facilities had been receiving before the July 2004 increase, with the increases ranging from $9.13 to $19.98.
  The March 21 emergency amendment reduced the 
average per diem to Petitioners’ facilities to $104.83, a decrease of $1.25.
  Despite this decrease, each of Petitioners’ facilities still received a higher per diem than each received before the July 1, 2004, rate change. 
86.
The Department’s reasoning was that since there were no problems caused by the level of rates in 2004, such as facilities going out of business or being de-certified because of patient care deficiencies, the reimbursement rate changes in the March 21 emergency amendment and the March 29 proposed amendment would not cause such problems.
  The Department considered the effect on patient care by engaging in fiscal analysis and by using the observations and experience gained from its past administration of the Medicaid Program.  The fiscal analyses consisted of various scenarios chosen by the Department.
  No written document details the Department’s experience or observations with respect to its decision to promulgate the March 21 emergency amendment and the March 29 proposed amendment.

2005 Legislative Changes: Senate Bill 539
87.
During the 2005 legislative session, the General Assembly passed and the Governor approved Senate Bill 539, which included changes to be codified at § 208.225, RSMo Supp. 2005.

88.
Senate Bill 539 took effect on August 28, 2005.
89.
Senate Bill 539 removed the requirement that the reimbursement rate for facilities be recalculated annually.  Senate Bill 539 retained the requirement that the administration cost ceiling shall be 110% of the median cost center.
90.
The reimbursement rates that the Department set denied more than $500 in claims to Petitioners’ facilities.
Conclusions of Law

We have jurisdiction to hear Beverly Enterprise’s complaint because the Department's rebasing of the reimbursement rates denied Petitioner's facilities more than $500 reimbursement for their services and because Beverly Enterprises claims that it was aggrieved by the amendments to Regulation 13 CSR 70-10.015.
  We do not merely review the Department’s decision, but we find facts and make an independent decision by applying existing law to the facts.
  We have the same degree of discretion as the Department.
  
The Department determines the reimbursement rate based upon the past cost experience of each facility.  Each facility records its cost experience on an annual cost report that the Department audits.  For the period at issue, the Department used the audited 2001 cost report of each facility to determine the cost per patient day (“per diem”) for each of the four cost areas.  The reimbursement rate is the sum of the four per diems.        
I.  Administration Per Diem Ceiling
Beverly Enterprises first disputes how the Department calculated the ceiling for the administration cost per diems.  The Plan provides that the administration per diem is the lower of the cost per patient day figures calculated in paragraphs 1 and 2 under § (11)(C):

(C) Administration.  Each nursing facility’s administration per diem shall be the lower of—

1.  Allowable cost per patient day for administration as determined by the division from the [2001] cost report, . . . and adjusted for minimum utilization, if applicable, as described in subsection (7)(O); or

2.  The per diem ceiling of one hundred ten percent (110%) of the administration median determined by the division from the data bank.
(Emphasis added.)  
The Department set the administration per diem ceiling for Beverly Enterprises’ facilities by interpreting the “administration median” to be the median of the cost per patient day figures calculated in paragraph 1 for each facility in Missouri, adjusted, as applicable, by the 85% minimum utilization percentage.  Beverly Enterprises contends that the “administration median” refers to the median of the cost per patient day figures used in paragraph 1, but without making the minimum utilization adjustment for any facility.    
Resolution of the issue requires that we interpret the Plan.  If the Department calculated the administration per diem ceiling in a way other than the Plan provided, the Department would have effectively rewritten the Plan without following the promulgation procedures for regulations that § 536.021, RSMo Supp. 2005, requires.  Section 536.021.7
 renders void any unpromulgated regulation, which, in turn, invalidates the rates established thereunder.
Principles of statutory interpretation apply to the interpretation of regulations.
  
[W]e interpret the express language of the statute consistent with its plain and ordinary meaning whenever possible.  “In interpreting a statute we are required to give meaning to each word, clause, and section of the statute whenever possible.”  The rules of statutory construction are applied only after a finding that the statute is ambiguous.  A statute is ambiguous if the legislature’s intent is not ascertainable after relevant language has been given its plain and ordinary meaning.”[
]  
When examining a provision or subsection, it must be viewed in the light of the entire regulation, and, if possible, harmonized with 
that regulation.  This court must give effect to all the language contained in the regulation, reconciling seemingly inconsistent or contradictory language, if it is possible to do so.[
]

The interpretation and construction of a statute by an agency charged with its administration is entitled to great weight.  Administrative rules should be reviewed in light of the evil they seek to cure and are not unreasonable merely because they are burdensome.[
]
Further, any custom or practice contrary to law is ineffective and cannot be said to constitute binding precedent.[
]
Beverly Enterprises contends that the Department’s method of calculating the administration per diem ceiling is contrary to the plain language of the regulation.  We agree.

The first alternative in § (11)(C)1 expressly requires that the trended, allowable costs from the cost report be “adjusted for minimum utilization, if applicable.”  The administration ceiling formula in § (11)(C)2, defines “administration median” strictly in terms of its being “determined . . . from the data bank” without reference to § 11(C)1 or to the 85% cap.  The Plan defines “data bank” by including some adjustments, but not adjusting for the 85% cap:

(S) Data bank.  The data from the desk audited and/or field audited 1992 cost report excluding hospital based, state operated and pediatric nursing facilities.  This data is adjusted for the HCFA Market Basket Index for 1993 of 3.9%, 1994 of 3.4% and nine months of 1995 of 3.3%, for a total adjustment of 10.6%.  If a facility has more than one (1) cost report with periods ending in calendar year 1992, the cost report covering a full twelve (12)-month period ending in calendar year 1992 will be used.  If none of the cost reports cover a full twelve (12) months, the cost report with the latest period ending in calendar year 1992 will be used. Any changes to the desk audited and/or field audited 1992 cost reports made after the effective date of this regulation will not be included in the data bank.
*   *   *

(20) . . . .

(D) Effective for dates of service beginning April 1, 2005, the rebased rates for SFY 2005 shall be calculated as follows:


1.  The audited 2001 cost report data shall continue to be used to develop the databank and to determine each nursing facility’s rebased rate. . . .

A.  A new databank shall be developed using the audited 2001 cost report data set forth above in paragraph (20)(D)1. for nursing facilities enrolled in the Medicaid program as of March 15, 2005 in accordance with subsection (4)(S).
Section (11)(C)2’s reference to the data bank is a reference, according to § (4)(S), only to the allowable cost data from the cost reports.  The Department interprets § (11)(C)2 as if it contained language directing that the administration median be “determined . . . from the cost per patient day amounts determined for all facilities in § (11)(C)1.”  Of course, that is not the plain language of paragraph 2.  Further, there is no indication in paragraph 2 that the data bank’s allowable cost figures should be adjusted for minimum utilization when determining the administration median.  Therefore, “the administration median determined . . . from the data bank” must refer to the median of each facility’s administration cost per patient day, as calculated from the raw data in the data bank.  Those are the figures that the Department adjusted for minimum utilization under § (11)(C)1.  But there is no directive in paragraph 2 or in § (4)(S) to apply that adjustment.  The plain language of the Plan requires the Department to calculate the administration ceiling using allowable administration costs without any adjustment for minimum utilization. 
The Department asserts that there is a difference between the “data base” derived from the cost reports and the “data bank,” which contains the data base and the per diems, “because the rule requires that the median be selected from the data bank and the value selected is a 
median per diem.”
  The Department considers amounts that it has calculated from cost figures in the data bank to, in turn, be part of the data bank.  Rebecca Rucker, the nursing facility policy and reimbursement manager, with the Division of Medical Services, testified on direct examination:

Q  And how do you know that the per diems, including the administration per diem, are part of the data bank?


A  Because under -- in order to get the per diem, you have to use the data from the data bank.  And the median, in developing the median, it says the distribution is based on the data bank.

The Plan’s § (4)(KK) defines the median as “the middle value in a distribution, above and below which lie an equal number of values.  This distribution is based on the data bank.”  According to the Department, paragraph 1 provides a specific facility’s value for the array:  the allowable administration costs per patient day adjusted for minimum utilization.  Then, the quoted language in paragraph 2 simply directs the Department to get the rest of the values to complete the array from the data bank.  The Department justifies its contention that the results of the calculations in § (11)(C)1 are part of the data bank from the last sentence in § (4)(KK).  

There is nothing in § (4)(S)’s definition of “data bank” to support this.  Its plain language includes only the allowable cost data from the cost reports in the data bank.  There is nothing about the data bank containing the products of the Department's calculations derived from the data bank.  The last sentence in § (4)(KK) simply requires that the allowable costs used to calculate a value – in this case, the administration cost per patient day – be derived from the cost report data in the data bank.  

Further, the Department interprets the language in § (11)(C)2, “administration median determined . . . from the data bank,” to require that the median, as a numerical value, be entered 
in the data bank.  The Department reads too much into the language.  The language only requires that the Department use the allowable cost figures in the data bank, which are taken directly from the cost reports, to calculate each facility’s “allowable cost per patient day for administration” (as it did in § (11)(C)1 before adjusting for minimum utilization) and then determine the median of such figures from all facilities.    
Further, as Beverly Enterprises points out, the definitions of ceiling, median, cost report and desk and field audit contain no provision to exclude costs with the minimum utilization adjustment:

(L) Ceiling.  The ceiling is determined by applying a percentage to the median per diem for the patient care, ancillary and administration cost components.  The percentage is one hundred twenty percent (120%) for patient care, one hundred twenty percent (120%) for ancillary and one hundred ten percent (110%) for administration.
*   *   *
(R) Cost report.  The Financial and Statistical Report for Nursing Facilities, required attachments as specified in paragraph (10)(A)8. of this regulation and all worksheets supplied by the division for this purpose.  The cost report shall detail the cost of rendering both covered and noncovered services for the fiscal reporting period in accordance with this regulation, cost report instruction and on forms or diskettes provided by and/or as approved by the division.
*   *   *
(U) Desk audit. The Division of Medical Services’ or its authorized agent’s audit of a provider’s cost report without a field audit.
*   *   *
(DD) Field audit. An on-site audit of the nursing facility’s records performed by the department or its authorized agent.
*   *   *

(KK) Median.  The middle value in a distribution, above and below which lie an equal number of values.  This distribution is based on the data bank.
The Department attacks the logic of Beverly Enterprises’ interpretation of the rule by asserting:

Beverly’s implication that an ambiguity exists fails to get them the relief they seek, in that, if the Commission does find the rule is ambiguous, the Department's interpretation of the rule controls if it is in conformity with the statute, which it is.  Foremost-McKesson, 488 S.W.2d at 201.
First, there is no ambiguity.  Second, we find no such principle set forth at the page cited in Foremost-McKesson.  We have already cited that case for the principle that we should give “great weight” to the Department's interpretation of its regulation.  There is nothing in that case to support the proposition that the Department's interpretation is binding on us.  We have considered the Department's interpretation of § (11)(C)2, but find that the Plan’s plain language better supports Beverly Enterprises’ position.  
Finally, the Department argues in its brief that its interpretation of the Plan better accomplishes the purpose of a ceiling on costs:
 
The purpose of the ceiling is to limit the amount of per diem which is, by rule, made up only of allowable costs. . . .  It would not be reasonable to require the Department to include non-allowable or disallowed costs when establishing a ceiling, since this would artificially inflate the ceiling, but this is exactly what Beverly asks this Commission to do.

The purpose of adjusting costs for minimum utilization is to prevent the expenditure of public monies for fixed costs on empty beds.  The Department uses the minimum utilization adjustment to encourage efficiency and economy.  Beverly Enterprises complains that well-run facilities that maintain occupancy at or above 85% are being punished when the ceiling is depressed by the 
inclusion of administration per diems that were reduced by the minimum utilization adjustment.  The Department readily admits that this is the purpose and effect of its Plan.


The net effect of using Beverly’s methodology is to reward the entire industry for inefficiency in maintaining nursing facilities that are underutilized, by allowing the inclusion of the costs of maintaining these empty beds. . . .  From 1995 through 2004, there was a steady decline in the occupancy rate of Missouri Medicaid nursing facilities and Medicaid patient days, while Beverly alleges it suffered no ill effects from this declining utilization since the Department did not rebase their rates. . . .  Beverly asks the Commission to re-write the Department’s rule that will allow it to escape the consequences of inefficiency in the industry.  Conversely, the Department’s methodology, outlined in the Rule, precludes this effect by adjusting the per diem for the minimum utilization prior to establishing the administration per diem ceiling, thus removing inefficiencies from the system, rather than rewarding them.[
]

Both parties present reasonable arguments on how well advised it is to treat individual facilities that are efficiently and economically operated adversely because of how poorly other facilities in the industry are operated.  Also, we note that under Beverly Enterprises’ interpretation, economy and efficiency are still served by the setting of a ceiling beyond which allowable administration costs will not be reimbursed.  Nevertheless, our interpretation of 
§ (11)(C)2 is based on the Plan’s words and not on which way to save costs is best.  We have no authority to amend the Plan to make it work in a way that the Department considers better. 

We conclude that the Department incorrectly calculated the ceiling for the administration cost per diems.  The Department must reimburse Beverly Enterprises at a rate consistent with the correct interpretation of  the Plan’s § (11)(C), as we set forth above.  We have insufficient evidence to determine whether any amount was actually withheld and, if so, how much.  There is some indication that the Department is paying a higher reimbursement rate than its interpretation 
of § (11)(C) calls for.  In its suggestions in opposition to a motion from Beverly Enterprises for more time to file its post-hearing arguments, the Department alleged that each week of delay meant that “the Department loses approximately $110,000.00 the Department will have to recoup from Petitioners if Respondent successfully defends this litigation.  This is not a case where Petitioner [sic] is posting a bond.”
  Further, the evidence is not clear as to exactly how much the total reimbursement rate for each facility will increase under Beverly Enterprises’ method of calculating the administration per diem ceiling, especially considering the provisions of the 
June 20, 2005, emergency amendment on recalculating other cost components in the reimbursement rate.  For these reasons, we cannot determine whether the Department owes Beverly Enterprises any money for the Department’s incorrect calculations under § (11)(C).  That does not prevent us, however, from issuing a final decision on this matter.  The issue presented for our decision was whether the Department’s determination that it overpaid Beverly Enterprises in regard to administrative cost per diems was correct.  As set forth above, we decided that the Department was incorrect.  Whether the Department begins recoupment of the alleged overpayment or voluntarily delays recoupment does not affect our ability to issue a final decision.

As for any interest due Beverly Enterprises, § 621.055.1 provides:  “If the provider of services prevails in any dispute under this section, interest shall be allowed at the rate of eight percent per annum upon any amount found to have been wrongfully denied or withheld.”  The burden of proof is on Petitioners to show that interest would apply.  There is insufficient evidence for us to decide whether interest applies.  Therefore, we conclude that no interest applies.
II.  85% Minimum Utilization Adjustment 
For Capital and Administration Cost Components
Beverly Enterprises challenges the validity of the 85% minimum utilization adjustment for capital and administration cost components in the emergency and proposed amendment.  Beverly Enterprises contends:


Respondent followed an unlawful process to reach its decision to impose an 85 percent minimum utilization for reimbursing Petitioners’ capital and administration cost components.  Respondent arbitrarily reduced Petitioners’ per diem rates to achieve a budgetary goal, failed to consider the relevant statutory factors that determine nursing home reimbursement, did not base its decision upon substantial evidence on the record, failed to consider whether the rule was necessary to carry out the purpose of the authorizing statutes, and failed to adopt procedures for determining whether the rule was necessary to carry out the purposes of the statutes authorizing the rule.  Respondent’s decision to impose an 85 percent minimum utilization was therefore arbitrary, capricious, or unreasonable, and Respondent had no rational basis for its selection of that percentage.
However, Petitioners acknowledge that our jurisdiction is limited with respect to setting aside an agency’s rule.  Petitioners request only that we issue findings of facts relevant to this issue.
  Petitioners cite Monroe County Nursing Home Dist. v. Department of Social Services, Division of Medical Services, 884 S.W.2d 291, 292-93 (Mo. App., E.D. 1994):

Monroe acknowledged AHC had no power to declare the DMS’s regulation invalid and asked the AHC to instead “adjust” the regulation to conform with the facts.


After a hearing, the AHC found it had jurisdiction to determine Monroe’s rate claim under § 208.156.4 and § 621.055.1, RSMo 1986, because Monroe claimed it was aggrieved by the DMS’s regulation.  However, the AHC found:
What Monroe asks us to do, by whatever name it may choose, is to amend Regulation 13 CSR 70-10.010.  Section 536.010, RSMo 1986, expressly defines “rule” to include the amendment of an existing regulation.  As a creation of 
the legislature, we have only such power as the statute gives us.  The statutes give us regulatory power only to make procedural regulations under §§ 621.035 and 621.198, RSMo 1986, and 536.073 and 621.205, RSMo Supp.1991.  Therefore, we cannot do what Monroe asks. As is our duty when a party challenges the constitutionality of a provision of law, we have made findings of fact on the record, but we make no conclusions of law as to its conformance to statutory requirements. (Citations omitted).
*   *   *

. . . the AHC correctly found it had no jurisdiction to adjust Monroe’s rate increase beyond the amount DMS provided for in 13 CSR 70-10.010(12)(A)1.C. Point denied.
We made findings on the facts relevant to the issue of whether the Department should have imposed the 85% minimum utilization adjustment.  Consistent with the Monroe County Nursing Home Dist. decision, we determine that we have no jurisdiction to declare invalid the March 21 emergency and March 29 proposed amendments.  
III.  Validity of Emergency Amendment to the Plan

That Became Effective April 1, 2005
Beverly Enterprises contends that the Department's failure to follow notice and comment procedures in § 536.021, RSMo Supp. 2005, when promulgating the emergency amendment, effective April 1, 2005, renders it void because there was no basis for the Department to find that the “emergency” conditions set forth in § 536.025.1(1) existed.  
As with Issue II, we found the relevant facts and, consistent with Monroe County Nursing Home Dist., determine that we have no jurisdiction to declare the emergency amendment invalid.  
Summary


The Department denied more than $500 reimbursement of claims to Petitioners’ facilities when it incorrectly determined the administration per diem ceiling in the reimbursement rates 
under the March 21 emergency amendment and the August 15 order of rulemaking.  Section (11)(C)2 requires that the ceiling be determined from cost figures that are not adjusted by the minimum utilization percentage.  The Department shall recalculate the rates of Petitioners’ facilities whose reimbursement rates are affected by this change.  

As to whether the Department validly exercised its rulemaking authority when imposing the 85% minimum utilization adjustment in the March 21 emergency and March 29 proposed amendments or followed proper procedures when promulgating the March 21 emergency amendment, we have found the facts relevant to the issues and conclude that we have no jurisdiction to declare any regulation invalid.

SO ORDERED on January 26, 2007.



________________________________



JOHN J. KOPP 
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