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DECISION


Bethesda Long Term Care, Inc.’s (“Bethesda”) Medicaid prospective rates per patient day (“ppd”) are:
	Starting
	Rate

	July 1, 2004
	$139.46 ppd 

	April 1, 2005
	$137.48 ppd

	July 1, 2006
	$140.65 ppd

	February 1, 2007
	$143.65 ppd

	July 1, 2007
	$149.65 ppd


We calculate those amounts (“rates”) by applying recalculated cost ceilings under § 208.225, RSMo Supp. 2007.
  Interest applies.
  
Procedure


On April 18, 2007, Bethesda filed the petition in Case No. 07-0523 SP seeking our re-determination of a notice dated March 27, 2007, from the Department of Social Services, Mo HealthNet Division, (“the Department”).  On October 16, 2007, Bethesda filed the petition in Case No. 07-1682 SP seeking our re-determination of a Department notice dated September 17, 2007.  We consolidated Case No. 07-1682 SP into this case on November 2, 2007, pursuant to the stipulation of facts and joint motion to consolidate that the parties filed on November 1, 2007.  

We convened a hearing on the petitions on September 21, 2007, and on October 18 
and 19, 2007.  Richard D. Watters with Lashly & Baer, P.C., represented Bethesda.  Assistant Attorney General David P. Hart represented the Department.  


This case was ready for our decision on January 30, 2008, when the Department filed the last brief.  
Findings of Fact

1. Bethesda is a corporation that owns Bethesda Meadow (“the facility”).  The Missouri Department of Health and Senior Services licensed Bethesda to operate the facility as a skilled nursing facility.  At all relevant times, Bethesda had a valid participation agreement for the Missouri Title XIX program (“Medicaid”) on file with the Department, and the Department certified Bethesda to participate in Medicaid starting on July 3, 2003.  
A.  Background
2. Medicaid provides medical services to beneficiaries by reimbursing providers certified to participate in Medicaid to provide such services.
  The Department pays reimbursement at a rate ppd based on reports that providers file with the Department, stating the 
cost of providing care at their facilities (“cost reports”).  The Department’s Regulation 13 CSR 70-10.015 (eff. Nov. 30, 2006)
 prescribes the costs for which Medicaid will pay (“allowable costs”) and how the Department calculates a rate using amounts drawn from cost reports.  
3. Each facility’s cost report is the source of amounts used to calculate the permanent rate, subject to audits and adjustments in Regulation 13 CSR 70-10.015, for that provider’s service at each facility.
  Because the Department sets the rate before the provider gives the care, the rate is called the “prospective rate.”  The prospective rate consists in part of such provider’s past costs for such service (“cost components”)
 subject to industry-wide maximum amounts ppd (“ceilings”).  The Department draws ceilings from all cost reports, and applies them to all providers, industry-wide.  
4. Until a provider reports its costs, no cost report exists for that provider, so the Department has no reported costs from which to set a prospective rate for a newly-certified provider.  Pending a prospective rate, the Department sets an interim rate.
  The interim rate is based on the ceilings, without considering the provider’s individual costs, and does not include adjustments applied to a prospective rate.  
5. A prospective rate as initially set is subject to incremental changes, additions, or subtractions based on regulatory provisions intended to shape provider behavior by offering incentives or penalties.  
6. A prospective rate is also subject to regulatory provisions that recalculate it entirely, which is known in the industry as “rebasing.”
  

B.  Costs
7. When Bethesda started as a provider, ceilings came from state-wide industry data drawn from 1992 cost reports (“old databank”).  Until July 1, 2004, the cost ceilings (“old ceilings”) were:

	Cost Component
	Old Ceiling 

	Patient Care
	$59.43 ppd

	Ancillary
	$  8.94 ppd

	Administration
	$15.59 ppd


By July 1, 2004, the old databank did not result in rates that reflected providers’ reasonable costs for providing Medicaid services.  
8. July 1 to June 30 constitutes a fiscal year (“FY”).

9. Effective July 1, 2004,
 the General Assembly enacted § 208.225, RSMo Supp. 2004, (“the 2004 statute”).  Pursuant to the 2004 statute, the Department used industry-wide data to set cost ceilings starting July 1, 2004 (“new ceilings”) from FY01 cost reports (“new databank”).  As of July 1, 2004, only seven providers, including Bethesda, had no FY01 cost report.  
10. On April 1, 2005, as a result of corrections to the 2001 data in the new databank, the Department adjusted the new ceilings (“adjusted new ceilings”) as follows:    
	Cost 
Component
	Adjusted 
New Ceiling

	Patient care
	$72.90 ppd

	Ancillary
	$12.40 ppd

	Administration
	$23.97 ppd


Those amounts represent reasonable ceilings because they result in rates that reflect providers’ reasonable costs for providing Medicaid services as of July 1, 2004.   
11. Bethesda received interim rates of:

	Period
	Rate

	July 1, 2004, through March 31, 2005
	$108.91 ppd

	April 1, 2005, through June 30, 2006 
	$107.91 ppd

	July 1, 2006, and after
	$111.08 ppd


Those rates are based on the old, new, and adjusted new ceilings in effect at the time. 
12. Bethesda’s second full 12-month FY in the Medicaid program was FY05.  Its allowable costs per cost component were:

	Cost Component
	Allowable Costs

	Patient Care
	$91.80 ppd

	Ancillary
	$11.55 ppd

	Administration
	$30.59 ppd


The parties agree that Bethesda’s capital cost component is $14.01 ppd.  Regulation 13 CSR 70-10.015 also prescribes a working capital allowance, which the parties agree is $ 0.80 ppd.
13. Regulation 13 CSR 70-10.015 also adds amounts to the rate as incentives.  The parties agree, or do not dispute, that those amounts for Bethesda are:
	Multiple Component Incentive
	$1.30 ppd

	Patient Care Incentive
	$6.08 ppd

	Ancillary Incentive
	$0.43 ppd


Regulation 13 CSR 70-10.015 further adds a nursing facility reimbursement allowance (“NFRA”), which the parties agree is $8.42 ppd for Bethesda.  
14. Effective August 28, 2005, the General Assembly enacted § 208.225, RSMo Supp. 2007, and repealed the 2004 statute.  

C.  The Department’s Notices and Later Adjustments
15. The Department’s notice dated March 28, 2007, (“the first notice”) set Bethesda’s prospective rate as follows:

	Period
	Rate

	July 1, 2004, through March 31, 2005
	$113.58 ppd

	April 1, 2005, through June 30, 2006 
	$112.93 ppd

	July 1, 2006, and after
	$116.10 ppd


In the first notice, the Department calculated an initial prospective rate from parts of the 2004 statute, using Bethesda’s FY05 cost report subject to the adjusted new ceilings to calculate a “preliminary re-based rate,” though Bethesda had no prospective rate to rebase, comparing the result to the interim rate, and increasing Bethesda’s rate by one third of the difference between the interim rate and the “preliminary re-based rate.” 
16. The Department’s method in the first notice follows Regulation 13 CSR 70-10.015 (20)(E) as published in a notice of proposed rulemaking filed with the Secretary of State on March 30, 2007.
  On August 23, 2007,
 the Department published the final order of rulemaking for Regulation 13 CSR 70-10.015(20).  The resulting rulemaking for Regulation 
13 CSR 70-10.015(20)
 uses a method different from the method that the Department set forth in the proposed order of rulemaking and the first notice.  
17. On September 17, 2007, while the first notice was pending before us in this action, the Department issued another final decision (“the second notice”) setting Bethesda’s prospective rates as follows:
	Period
	Rate

	July 1, 2004, through March 31, 2005
	$111.83 ppd

	April 1, 2005, through June 30, 2006 
	$111.83 ppd

	July 1, 2006, through February 1, 2007
	$115.00 ppd

	February 1, 2007, through July 1, 2007
	$124.00 ppd

	July 1, 2007, and after
	$124.00 ppd


The second notice purported to rescind the first notice.
  
18. The second notice purported to set a prospective rate using neither the 2004 statute nor § 208.225, RSMo Supp. 2007, and using the FY05 cost report subject to the old ceilings, pursuant to the Department’s understanding of this Commission’s decision in Seasons Care Center  v. Department of Soc. Servs.
 (“Seasons Care”).  The time for appealing Seasons Care had not run when the Department issued the second notice.  The provider in the Seasons Care case later filed a petition for judicial review of our decision in Seasons Care.
  As of the date of the hearing, the Department has not used the method it used for Bethesda in the second notice for any other provider.  
19. Regulation 13 CSR 70-10.015 prescribes further adjustments added to the rate.  For Bethesda, such amounts and their starting dates are:
	global quality improvement adjustment
	$3.16 ppd
	July 1, 2006

	trend adjustment 
	$3.00 ppd
	February 1, 2007

	trend adjustment 
	$6.00 ppd
	July 1, 2007


The parties agree to, or do not dispute, those amounts.
Conclusions of Law


We have jurisdiction to re-make Bethesda’s rates.
  The only issue of substance is whether recalculated ceilings apply to Bethesda’s prospective rate.  We conclude that they do.  

Bethesda has the burden of proof.
  Bethesda carries its burden of proof with a preponderance of the evidence, which means the greater weight.
  Most of Bethesda’s evidence is undisputed, and some is stipulated.   

In response, the Department offers evidence of its procedure in issuing the first notice and second notice, and challenges Bethesda’s reading of the law.  But we determine Medicaid rates de novo.
  That means that we must follow the plain language of the statutes
 and Regulation 13 CSR 70-10.015,
 and need not defer to the Department’s interpretations of the law.  Therefore, the Department does not prevail by merely raising doubt as to Bethesda’s prima facie case.  On the contrary, if a provider does not show precisely the rate to which the law entitles it, we do not deny a rate setting, we make as close an approximation as we can.
 
I.  Background 


To understand why recalculated ceilings apply requires an understanding of how the statutes and regulations interact on Medicaid rates.  Medicaid rates stand primarily on § 208.152.1’s
 requirement, at all relevant times, that payment to providers shall:  

be made on the basis of the reasonable cost of the care or reasonable charge for the services as defined and determined by the [Department], unless otherwise hereinafter provided[.]
That language is an enabling statute that commits the setting of Medicaid rates almost entirely to the Department’s rulemaking power.  Thus, for the substantive law of Medicaid rate making, the statutes constitute specific exceptions to Regulation 13 CSR 70-10.015.  

Regulation 13 CSR 70-10.015(12)(F) requires that Bethesda receive payment at an interim rate:

A facility entering the Medicaid program after December 31, 1994, shall receive an interim rate as defined in subsection (4)(EE) to be effective on the initial date of Medicaid certification. 
Bethesda’s initial date of Medicaid certification was July 3, 2003, so that date is the start of payment under the interim rate.  The interim rate lasts until the start of a prospective rate:

This prospective rate shall be retroactively effective and shall replace the interim rate for services beginning on the first day of the facility's second full twelve (12)-month fiscal year.[
] 
The initial date of Bethesda’s Medicaid certification was July 3, 2003, so the first full 12-month fiscal year following was FY04, and the second was FY05.
  The last day of payment under the interim rate, and the first day of payment under the prospective rate, was July 1, 2004.
  


July 1, 2004, is the effective date for several provisions purporting to govern the prospective rate:  the 2004 statute; § 208.225, RSMo Supp. 2007; and Regulation 13 CSR 70-10.015(1) through (20).  The Department offers a variety of alternative arguments, collectively advocating the application of some or none of those laws, several of which are mutually exclusive.  The application of Regulation 13 CSR 70-10.015(1) through (19) is mostly undisputed, so we begin there.  
Regulation 13 CSR 70-10.015 requires that the source of amounts for calculating the prospective rate is a cost report for a certain FY:  

(4) Definitions.

*   *   *


(RR) Prospective rate.  The rate determined from the rate setting cost report.

(SS) Rate setting period.  The period in which a facility’s prospective rate is determined.  The cost report that contains the data covering this period will be used to determine the facility’s prospective rate and is known as the rate setting cost report.  The rate setting period for a facility is determined from applicable regulations on or after July 1, 1990.
*   *   *

(12) Reimbursement Rate Determination.  

*   *   *


(F) . . . A prospective rate shall be determined in accordance with this regulation from the desk audited and/or field audited facility fiscal year cost report which covers the second full twelve (12)-month fiscal year following the facility’s initial date of Medicaid certification. 
As noted above, the “second full 12-month fiscal year following the facility's initial date of Medicaid certification” for Bethesda was FY05.  Therefore, the FY05 cost report
 is the source of data for Bethesda’s prospective rate.  


Regulation 13 CSR 70-10.015 bases the rate on several amounts, including the cost components:  
(4) Definitions.

*   *   *


(PP) Per diem.  The daily rate calculated using this regulation’s cost components and used in the determination of a facility’s prospective and/or interim rate.

*   *   *

(11) Cost Components and Per Diem Calculation.  The division will use the rate setting cost report to determine the nursing facility’s per diem rate for each cost component, as set forth in this 
section, and its prospective rate, as continued and set forth in the remaining sections of the regulation. 
Cost components include:  

(4) Definitions.

*   *   *


(Q) Cost components.  The groupings of allowable costs used to calculate a facility’s per-diem rate.  They are patient care, ancillary, capital and administration.  

One of those four cost components – capital costs – is the subject of a stipulated calculation.
  The remaining three cost components – patient care, ancillary, and administration – are the lower of either an amount from the FY05 cost report or the applicable ceiling.
  


To determine whether the applicable ceilings are the adjusted new ceilings or the old ceilings requires a discussion of § 208.225, RSMo Supp. 2007.  But to fully explain § 208.225, RSMo Supp. 2007, requires a discussion of its changes and continuities from the 2004 statute.  Both require rate recalculations.  Both specify a data source for some recalculations and not for others.  
II.  The 2004 Statute


The 2004 version of § 208.225 states:


1.  To implement fully the provisions of section 208.152, the division of medical services shall recalculate annually the Medicaid per diem reimbursement rates of each nursing home participating in the Medicaid program as a provider of nursing home services based on its costs reported in the Title XIX cost report filed with the division of medical services for its fiscal year preceding the two facility fiscal years preceding the effective date of the recalculated rates.

Subsection 1 requires the Department to recalculate a rate every year for “each . . . provider[,]” which the parties call rebasing.  Subsection 1 defines a data source on which the Department must base the recalculation as the provider’s cost report, but does not specify which cost report by FY.  Subsection 1 does not describe what to do with the recalculated rate or otherwise state whether a provider receives any amount as a result of the recalculation that it requires.  

Specified relief, using specified data sources, appears in subsection 2:


2.  The recalculation of Medicaid rates to all Missouri facilities will be performed over three state fiscal years in three separate payments beginning July 1, 2004, as follows: 

(1) Effective July 1, 2004, the department of social services shall use the Medicaid cost report containing adjusted costs for the facility fiscal year ending in 2001 and redetermine the allowable per-patient day costs for each facility.  The department shall recalculate the class ceilings in the patient care, one hundred twenty percent of the median; ancillary, one hundred twenty percent of the median; and administration, one hundred ten percent of the median cost centers.  Each facility shall receive as a rate increase one-third of the amount that is unpaid based on the recalculated cost determination; 

(2) Effective July 1, 2005, the department shall perform the same calculations described in subdivision (1) of this subsection, except that the calculations will be performed using the Medicaid cost report containing adjusted costs for the facility fiscal year ending in 2002.  The facility shall receive as a rate increase one-third of the amount that it is underpaid; 

(3) Effective July 1, 2006, the department shall perform the same calculations described in subdivision (1) of this subsection, except that the calculations will be performed using the Medicaid cost report containing adjusted costs for the facility fiscal year ending in 2003.  The facility shall receive as a rate increase one-third of the amount that it is underpaid; 

(4) Effective July 1, 2007, each facility shall receive a full Medicaid rate recalculation based upon its 2004 Medicaid cost report of adjusted costs.

The 2004 statute requires a rate recalculation, using recalculated allowable costs, based on a specified cost report, subject to recalculated ceilings for “each . . . provider[.]”  Subdivision 2(4) of the 2004 statute simply sets each provider’s rate at the recalculated rate.  Subdivisions 2(1), 2(2) and 2(3) of the 2004 statute phase those rates in with three rate increases calculated as the difference between a current rate and a recalculated rate.  
For the recalculations of rates and allowable costs, subdivisions 2(1), 2(2) and 2(3) of the 2004 statute expressly require “using the . . . cost report . . . for the facility” specified by FY as the data source.  Using a specified cost report “for the facility” shows that recalculations of allowable costs and rates are facility specific.  By contrast, for recalculated ceilings subdivision 2(1) does not specify the use of an FY01 cost report, any other cost report, or any other data source.  Subdivisions 2(2) and 2(3) of the 2004 statute also specify no data source for recalculated ceilings.  The data source for recalculated ceilings is a matter delegated to the Department subject only to “the provisions of [§] 208.152[.
]”  Recalculated ceilings need not be facility specific, and the Department chose to make them industry-wide, using FY01 cost reports to set the new ceilings that it applied starting July 1, 2004, and adjusted on April 1, 2005.  The parties agree that the adjusted new ceilings represent reasonable ceilings as of July 1, 2004.  

The 2004 statute did not distinguish between interim and prospective rates.  Therefore, the 2004 statute entitled Bethesda to a cost-based rate setting, subject to recalculated ceilings, as scheduled in the 2004 statute.  But the 2004 statute ceased to be law on August 28, 2005 – the effective date of § 208.225, RSMo Supp. 2007
 – before Bethesda’s scheduled rate setting arrived.
  Rights vested under a statute are unaltered by the statute’s repeal under a saving statute:

The repeal of any statutory provision does not affect any act done or right accrued or established in any proceeding, suit or prosecution had or commenced in any civil case previous to the time when the repeal takes effect; but every such act, right and proceeding remains as valid and effectual as if the provisions so repealed had remained in force.[
]
But neither party had the right to the 2004 statute staying in place.
  The repeal of the 2004 statute left nothing of the schedule originally prescribed for Bethesda’s rate setting.  

Nevertheless, the Department used the 2004 statute in the first notice.  The Department thus acted both too late (the 2004 statute was repealed) and too early (before the scheduled rate setting would have arrived).  Also, in the first notice, the Department applied its unpublished rule proposed at 32 Mo. Reg. 700, 710 (May 1, 2007).  We cannot apply an unpublished rule.
  The Department offers no authority, or even an explanation, for applying the 2004 statute.  
III.  Section 208.225, RSMo Supp. 2007

The Department also offers no authority, or explanation, as to why it never applied § 208.225, RSMo Supp. 2007, which has been effective since August 28, 2005; was in effect when the Department issued the first notice and the second notice; and is in effect today.  Inexplicably, the Department has never applied § 208.225, RSMo Supp. 2007, to Bethesda.  

Section 208.225, RSMo Supp. 2007, states:  


1.  To implement fully the provisions of section 208.152, the division of medical services shall calculate the Medicaid per diem reimbursement rates of each nursing home participating in the Medicaid program as a provider of nursing home services based on its costs reported in the [Medicaid] cost report filed with the [Department] for its fiscal year as provided in subsection 2 of this section. 

Subsection 1 of § 208.225, RSMo Supp. 2007, like its predecessor, requires a rate calculation for “each . . . provider” based on a cost report.  Unlike its predecessor, § 208.225.1, RSMo Supp. 2007, does not define which cost report to use.  
One cost report is specified in subsection 2, which subsection 1 incorporates by reference:  


2.  The recalculation of Medicaid rates to all Missouri facilities will be performed as follows:  effective July 1, 2004, the department of social services shall use the Medicaid cost report containing adjusted costs for the facility fiscal year ending in 2001 and redetermine the allowable per-patient day costs for each facility. The department shall recalculate the class ceilings in the patient care, one hundred twenty percent of the median; ancillary, one hundred twenty percent of the median; and administration, one hundred ten percent of the median cost centers.  Each facility shall receive as a rate increase one-third of the amount that is unpaid based on the recalculated cost determination. 
Subsection 2 of § 208.225, RSMo Supp. 2007, like its predecessor, requires a recalculation of rates, using recalculated allowable costs, based on a specified cost report, subject to recalculated ceilings.  Section 208.225.2, RSMo Supp. 2007, expressly specifies a cost report by FY as the data source for the facility-specific recalculations of rates and allowable costs.  But it does so only as to FY01.  
Therefore, the Department argues, § 208.225, RSMo Supp. 2007, grants no calculation or recalculation for any provider who does not have an FY01 cost report, and its silence bars a rate setting for any such provider, including Bethesda.  We agree that for any provider who does not have the specified cost report, a rate setting based on a specified cost report is irrelevant, as it was in the 2004 statute.  But we disagree that the recalculations in § 208.225.2, RSMo Supp. 2007, that are specific to providers with an FY01 cost report, swallow the entire statute.  
On the contrary, the cost report-specific rate setting in § 208.225.2, RSMo Supp. 2007, says nothing about Bethesda.  For providers who have no FY01 cost report, 208.225, RSMo Supp. 2007, is simply silent as to what data source to use.  Such silence did not halt recalculation of ceilings in 2004, did not prevent the use of recalculated ceilings in Bethesda’s interim rate, and need not halt the calculation of Bethesda’s initial prospective rate.  

Also, the Department’s argument overlooks subsection 1 of § 208.225, RSMo Supp. 2007, which grants a rate setting for “each provider” based on a cost report, as the 2004 statute did.  Like the 2004 statute, nothing in § 208.225, RSMo Supp. 2007, distinguishes between interim and prospective rates.  On the contrary, by using the more general term “calculate” in the more general subsection 1, § 208.225, RSMo Supp. 2007, clarifies its application to an initial prospective rate.  Therefore, effective August 28, 2005, Bethesda was eligible under § 208.225, RSMo Supp. 2007, for a cost report-based rate calculation.  
In that calculation, we also use the new adjusted ceilings as § 208.225, RSMo Supp. 2007, requires.  
IV.  Ceilings
Section 208.225.1, RSMo Supp. 2007, incorporates § 208.225.2, RSMo Supp. 2007, which includes recalculated ceilings, so Bethesda’s rate calculation is subject to recalculated ceilings.  

The Department argues that the recalculated ceilings apply only to providers whose rates are being recalculated – that is, those with an FY01 cost report – because § 208.225, RSMo Supp. 2007, is silent on rate setting for a provider who does not have an FY01 cost report.  We disagree.  The General Assembly expressly links an FY01 cost report only to recalculations of allowable costs and rates.  It links recalculated ceilings to no data source at all, not even an undefined cost report, and requires a rate calculation for every provider.  
The recalculated ceilings language has been law since July 1, 2004, under the 2004 statute.  SB 539 had no effect on the recalculated ceilings language because:

The provisions of any law or statute which is reenacted, amended or revised, so far as they are the same as those of a prior law, shall be construed as a continuation of such law and not as a new enactment.[
]  

Therefore, the recalculated ceilings language survived the repeal of the 2004 statute and the enactment of § 208.225, RSMo Supp. 2007.  
The 2004 statute and § 208.225, RSMo Supp. 2007, treat ceilings differently from rates and allowable costs because ceilings are different from rates and allowable costs:  the Department made ceilings industry-wide, not provider specific, so that ceilings can apply to any provider.  Neither statute specifies any data source – a cost report for a specified FY, any other cost report, or any other data source.  The record is undisputed that the adjusted new ceilings represent reasonable ceilings as of July 1, 2004.  The Department offers no evidence otherwise.  
Both parties focus on whether the Department implemented the new ceilings in Regulation 13 CSR 70-10.015.  Regulation 13 CSR 70-10.015 describes the new ceilings as drawn from the new database
 and describes the adjusted new ceilings.
  But nowhere does it set forth the amounts for the new ceilings.  The amounts are strictly facts that we have found from the evidence on the record.  Neither the 2004 statute nor § 208.225, RSMo Supp. 2007, are contingent on rulemaking, so we require none.  

We are aware of the adjusted recalculated ceilings’ strong resemblance to an unpublished rule, but we believe that § 536.021.7 is a defense.  It defends providers against secret rulemaking, which is not an issue here.  It does not defend the Department from § 208.225, RSMo Supp. 2007, 
or from the undisputed facts.  If the Department’s failure to publish recalculated ceilings has any effect on Bethesda’s rate, the effect is to set no ceilings at all, not to maintain the old ceilings that the General Assembly abolished in the 2004 statute.  
The Department cites Seasons Care.  In that decision, we allowed the specific provisions in subsection 2 to swallow the general provisions of subsection 1 for the recalculation of a prospective rate.  But the facts are different for Bethesda.  Bethesda does not have a prospective rate to recalculate.  Bethesda has only an interim rate.  Bethesda seeks to set an initial prospective rate.  Also, Seasons Care was still subject to judicial review when the Department applied it in the second notice.
  Further, the Department immediately applied Seasons Care to Bethesda, even though the Department has never applied Seasons Care to any other provider.  
Moreover, the 2004 statute and § 208.225, RSMo Supp. 2007, both state the General Assembly’s purpose in their first sentence:  


1.  To implement fully the provisions of section 208.152 . . .

requiring that:

payments . . . shall be made . . . on the basis of the reasonable cost of the care or reasonable charge for the services as defined and determined by the MO HealthNet division, unless otherwise hereinafter provided[.
]

The Department’s application of Seasons Care to Bethesda’s interim rate results in applying ceilings that have been obsolete, according to both the General Assembly’s statutes and the Department’s evidence, since at least July 1, 2004.  The Department cites no authority, or even a rational basis, for reverting to the old ceilings in the second notice after it used the adjusted new ceilings to set the interim rate, and initial prospective rate in first notice.  On the contrary, in 
response to our inquiry, the Department’s own witness testified that applying the old ceilings to a provider that had no FY01 cost report was not reasonable.
  
Our decision in Seasons Care, if it applied, would be of no precedential authority,
 and each commissioner has the power of this Commission.
 Considering arguments and facts not proffered in Seasons Care, we now conclude otherwise than we did in that decision.  We calculate Bethesda’s rate based on its cost report subject to the adjusted new ceilings
 under § 208.225, RSMo Supp. 2007.  
As to those matters on which § 208.225, RSMo Supp. 2007, is silent, we look to Regulation 13 CSR 70-10.015 and the record before us.  

V.  Calculation

The ceilings thus determined are still less favorable to Bethesda than its actual costs would be in setting Bethesda’s initial prospective rate.  Regulation 13 CSR 70-10.015(11)(A), (B), and (C) require us to use the lower amount of Bethesda’s allowable cost ppd or ceiling for Bethesda’s cost components.  With the capital cost as stipulated, the lower amounts are as follows:  
	Cost 
Component
	Bethesda’s 

Actual Cost 
	Adjusted 

New Ceiling
	Lesser 
Amount

	Capital
	
	
	$14.01 ppd

	Patient Care
	$91.80 ppd
	$72.90 ppd
	$72.90 ppd

	Ancillary
	$11.55 ppd
	$12.40 ppd
	$11.55 ppd

	Administration
	$30.59 ppd
	$23.97 ppd
	$23.97 ppd

	Per Diem Rate
	
	
	$122.43 ppd


Bethesda also receives a working capital allowance:   
(4) Definitions.

*   *   *


(Q) Cost components. . . .  In addition, a working capital allowance is provided.  
Bethesda’s working capital allowance and per diem are as follows: 

	Per Diem
	$122.43 ppd

	Working Capital Allowance 
	$0.80 ppd

	Per Diem with Working Capital Allowance
	$123.23 ppd


Regulation 13 CSR 70-10.015(13)(B)1, 2, and 3 grant adjustments that, for Bethesda, are as follows:

	Per Diem with Working Capital Allowance
	$122.23 ppd

	Patient Care Incentive
	$6.08 ppd

	Ancillary Incentive
	$0.43 ppd

	Multiple Component Incentive
	$1.30 ppd 

	Prospective Rate
	$131.04 ppd


Bethesda’s prospective rate starting July 1, 2004, is $ 131.04 ppd.  Regulation 13 CSR 70-10.015(13)(A)3 adds the NFRA to the prospective rate to arrive at the total Medicaid reimbursement rate.  The parties agree that Bethesda’s NFRA adjustment is $8.42 ppd:

	Prospective Rate
	$131.04 ppd

	NFRA
	$8.42 ppd

	Total Medicaid Reimbursement Rate
	$139.46 ppd


Under Regulation 13 CSR 70-10.015(1) through (19), Bethesda’s total Medicaid reimbursement rate is $139.46 ppd starting July 1, 2004.  
VI.  Regulation 13 CSR 70-10.015(20)

July 1, 2004, is also the effective date of Regulation 13 CSR 70-10.015(20), addressing prospective rates:  
Rebasing of Nursing Facility Rates.


(A) Effective July 1, 2004, nursing facility rates shall be rebased on an annual basis. The rebased rates shall be phased in as set forth below in subsection (20)(B). Each nursing facility shall have its prospective rate recalculated using the same principles and 
methodology as detailed throughout sections (1)-(19) of this regulation, unless otherwise noted in this section (20).  The following items have been updated to reflect the rebase:



1.  Nursing facility rates shall be rebased on an annual basis using the cost report year that is three (3) years prior to the effective date of the rate change.  For example, for SFY 2005, the effective date of the rate change is for dates of service beginning July 1, 2004 and the cost report year used to recalculate rates shall be 2001; for SFY 2006, the effective date of the rate change is for dates of service beginning July 1, 2005 and the cost report year used to recalculate rates shall be 2002; etc.
Thus, Regulation 13 CSR 70-10.015(20) implements the same rate-setting schedule as the 2004 statute did.  

For that reason, the parties assume that the repeal of the 2004 statute repealed Regulation 13 CSR 70-10.015(20).  We disagree.  The 2004 statute was a mandate, not an enabling statute.  The Department already had the power to set Medicaid rates in the 2004 statute’s fashion, or almost any other, under § 208.152.1, so repealing the mandate did not repeal the Department’s power to set rates in Regulation 13 CSR 70-10.015(20).  

Nevertheless, Regulation 13 CSR 70-10.015(20)’s annual rate setting, like the 2004 statute’s yearly recalculations, does not apply.  That is because Regulation 13 CSR 70-10.015(21) plainly states that it does not apply:  “Effective for dates of service beginning July 1, 2005, the rebase provisions set forth in section (20) shall not apply.[
]”  Regulation 13 CSR 70-10.015(20) has no application to Bethesda as of July 1, 2004, on this record, other than its general reference to Regulation 13 CSR 70-10.015(1) through (19).  

The Department argues that its interpretations of Regulation 13 CSR 70-10.015, as embodied in the first and second notices, merit deference.  We disagree because the 
Department’s notices do not represent interpretations of Regulation 13 CSR 70-10.015.  They represent improvisations on Regulation 13 CSR 70-10.015.  
While it is logical to say that a regulation adopted by an agency pursuant to a statute the agency administers is the agency’s interpretation of that statute, it is not necessarily logical, and we question whether it is sound judicial policy, to say that a court should give deference to the agency’s interpretation of that regulation.  For, as noted supra, when interpreting a regulation, a court looks to the words used and gives each its plain and ordinary meaning.  Thus, it would be inappropriate for a court to defer to an agency’s interpretation of its own regulation that was in any way expanding upon, narrowing, or otherwise inconsistent with the plain and ordinary meaning of the words used in the regulation.[
]
Regulation 13 CSR 70-10.015(1) through (19), and the adjusted new ceilings, result in a total Medicaid reimbursement rate starting July 1, 2004, of $139.46 ppd.  
VII.  Prospective Rates Starting on Later Dates
Effective April 1, 2005, the Department amended Regulation 13 CSR 70-10.015(21)(F), reducing Bethesda’s capital cost component from $14.01 to $12.03, a difference of $1.98 ppd.  Therefore, Bethesda’s total Medicaid reimbursement rate starting April 1, 2005, is $137.48 ppd.  

Effective July 1, 2005, Regulation 13 CSR 70-10.015(21) applies:

Per Diem Rate Calculation Effective for Dates of Service Beginning July 1, 2005. . . .  Effective for dates of service beginning July 1, 2005, the per diem rates shall be calculated using the same principles and methodology as detailed throughout sections (1)-(19) of this regulation, except that the data indicated in this section (21) shall be used.
Bethesda seeks nothing under that language not already granted effective July 1, 2004, under Regulation 13 CSR 70-10.015(1) through (19).  Therefore, under Regulation 13 CSR 70-10.015(21), Bethesda’s total Medicaid reimbursement rate on July 1, 2005, remains $137.48 ppd.

Effective July 1, 2006, the Department amended Regulation 13 CSR 70-10.015(13)(A) to add paragraph 10, which grants a global quality improvement adjustment.  Bethesda has shown, and the Department does not dispute, that the amount is $3.17.  Therefore, Bethesda’s total Medicaid reimbursement rate starting July 1, 2006, is $140.65 ppd.
Effective February 1, 2007, Regulation 13 CSR 70-10.015(13)(A)11 adjusts rates by a trend factor, which the parties stipulated to be $3.00 ppd, so Bethesda’s total Medicaid reimbursement rate starting February 1, 2007, is $143.65 ppd.  
Effective July 1, 2007, Regulation 13 CSR 70-10.015(13)(A)12 adjusts rates by a trend factor, which the parties stipulated to be $6.00 ppd, so Bethesda’s total Medicaid reimbursement rate starting July 1, 2007, is $149.65 ppd.  
Summary


Section 208.225, RSMo Supp. 2007, entitled Bethesda to a rate calculation.  Such calculation must use recalculated ceilings.  The ceilings applicable are the adjusted new ceilings.  Therefore, the Department shall pay the following amounts as Bethesda’s total Medicaid reimbursement rate:  
	Starting
	Rate

	July 1, 2004
	$139.46 ppd 

	April 1, 2005
	$137.48 ppd

	July 1, 2006
	$140.65 ppd

	February 1, 2007
	$143.65 ppd

	July 1, 2007
	$149.65 ppd


Interest applies as the law provides.
  

SO ORDERED on March 7, 2008.  


________________________________



JUNE STRIEGEL DOUGHTY



Commissioner
Appendix A: § SB 539
208.225.1.  To implement fully the provisions of section 208.152, the division of medical services shall [recalculate annually] calculate the Medicaid per diem reimbursement rates of each nursing home participating in the Medicaid program as a provider of nursing home services based on its costs reported in the Title XIX cost report filed with the division of medical services for its fiscal year [preceding the two facility fiscal years preceding the effective date of the recalculated rates] as provided in subsection 2 of this section.
2.  The recalculation of Medicaid rates to all Missouri facilities will be performed [over three state fiscal years in three separate payments beginning July 1, 2004,] as follows:  [(1)] Effective July 1, 2004, the department of social services shall use the Medicaid cost report containing adjusted costs for the facility fiscal year ending in 2001 and redetermine the allowable per-patient day costs for each facility.  The department shall recalculate the class ceilings in the patient care, one hundred twenty percent of the median; ancillary, one hundred twenty percent of the median; and administration, one hundred ten percent of the median cost centers.  Each facility shall receive as a rate increase one-third of the amount that is unpaid based on the recalculated cost determination[; 
(2) Effective July 1, 2005, the department shall perform the same calculations described in subdivision (1) of this subsection, except that the calculations will be performed using the Medicaid cost report containing adjusted costs for the facility fiscal year ending in 2002.  The facility shall receive as a rate increase one-third of the amount that it is underpaid; 
(3) Effective July 1, 2006, the department shall perform the same calculations described in subdivision (1) of this subsection, except that the calculations will be performed using the Medicaid cost report containing adjusted costs for the facility fiscal year ending in 2003.  The facility shall receive as a rate increase one-third of the amount that it is underpaid; 
(4) Effective July 1, 2007, each facility shall receive a full Medicaid rate recalculation based upon its 2004 Medicaid cost report of adjusted costs].
�Statutory references are to RSMo 2000 unless otherwise noted.


�We also deny the Department’s request in its reply brief for “an order taxing all expenses related to this case” against Bethesda, a request founded on no cited authority.


�Not all providers of medical service are certified to participate in Medicaid.  Regulation 13 CSR 70-15.015 addresses only those providers who are certified to provide long-term care for Medicaid payment.  


�Titled “Prospective Reimbursement Plan for Nursing Facility Services,” and referred to by the parties as “the Plan.”  


�The parties use the terms “provider” and “facility” interchangeably, as the statutes and Regulation 13 CSR 70-10.015 also do.  A provider and a facility are not the same thing.  A facility is a physical location, and a provider is an entity – usually a legal entity rather than an individual in the context of long-term care – who operates the facility.  A provider may operate more than one facility.  Here, one provider’s rate for services at one facility is at issue.  


�Sometimes called cost centers by the parties and in the statutes, and once in Regulation 13 CSR 70-10.015.


�The interim rate is also prospective – set in advance of services – but Regulation 13 CSR 70-10.015 uses the term “prospective” only for the permanent rate.  


�The parties use that term as does Regulation 13 CSR 70-10.015, but the statutes do not use that term in the Medicaid context. 


�We number FYs according to the last two digits of the calendar year in which they end; hence, the FY ending on June 30, 2005, is FY05.


�Section B, SB 1123, 92nd Mo. Gen. Assem., 2nd Reg. Sess., (2004 Mo. Laws 1188, 1189).


�32 Mo. Reg. 700, 710 (May 1, 2007).  


�32 Mo. Reg. 1969, 1970 (Oct. 1, 2007).  


�Effective on November 30, 2007.  


�We need not address whether the Department had jurisdiction to issue the second notice.  We already had jurisdiction to decide Bethesda’s Medicaid rate when it appealed the first notice.   The Department does not contest our jurisdiction to decide the matters in the second notice.  


�Case No. 06-1661 SP (Sept. 11, 2007).


�Stratford Health Care Group, Inc. v. Missouri Dept. of Soc. Servs., Case No. 0716-CV28977 (Jackson County Cir. Ct.).  


�Sections 621.055.1, RSMo Supp. 2007, and 208.156.2.  


�Sections 621.055.1, RSMo Supp. 2007.


�State Bd. of Nursing v. Berry, 32 S.W.3d 638, 641 (Mo. App., W.D. 2000).  


�Department of Soc. Servs. v. Mellas, 220 S.W.3d 778 (Mo. App., W.D. 2007).


�Foremost-McKesson v. Davis, 488 S.W.2d 193, 197 (Mo. banc 1972).  


�Department of Soc. Servs. v. Senior Citizens Nurs. Home Dist. of Ray County, 224 S.W.3d 1, 16 


(Mo. App., W.D. 2007).


�Dick Proctor Imports, Inc. v. Director of Revenue, 746 S.W.2d 571, 575 (Mo. banc 1988).


�RSMo Supp. 2007.


�Regulation 13 CSR 70-10.015(12)(F).


�Bethesda’s participation started two days into FY04.  The parties agree that the FY05 cost report is the rate-setting cost report, apparently, because a “full [12] months” refers to the length of the FY, not the length of a provider’s participation during that FY.  The two days do not penalize Bethesda because the basis of a rate is not costs per year, it is costs ppd.  


�Payment under the interim rate, as initially set and increased over its life, is not at issue.


�As audited under Regulation 13 CSR 70-10.015(12)(F), unchallenged by Bethesda.  


�Regulation 13 CSR 70-10.015(11)(D).


�Regulation 13 CSR 70-10.015(11)(A), (B), and (C); § 208.225, RSMo Supp. 2007.


�Subsection 1, 2004 statute.


�Mo. Const. art. III, § 29.  


�We attach § 208.225, SB 539, as an appendix to show how it changed that section from the 2004 statute to § 208.225, RSMo Supp. 2007.   


�Section 1.170.  


�Department of Social Servs. v. Villa Capri Homes, Inc., 684 S.W.2d 327 (Mo. banc 1985).  


�Section 536.021.7.  


�Kelly v. Hanson, 984 S.W.2d 540, 545 (Mo. App., W.D. 1998).  


�Section 1.120.


�Regulation 13 CSR 70-10.015(20)(A)1.


�Subsection (20)(D)1A.


�As of the date of this decision, a petition for judicial review is pending in Stratford Health Care Group, Inc. v. Missouri Dept. of Soc. Servs., Case No. 0716-CV28977 (Jackson County Cir. Ct.).


	�RSMo Supp. 2007.


�Tr. at 71-72.  


�Central Hardware Co. v. Director of Revenue, 887 S.W.2d 593, 596 (Mo. banc 1994).  


�Section 621.035.


�The Department’s arguments – based on bills that the General Assembly never passed, and the capitalization of the letter “E” following the colon in § 208.225.2 RSMo Supp. 2007 – do not persuade us otherwise.    


�Emphasis added.


�� HYPERLINK "http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=224+S.W.3d+15" \o "Clicking this link retrieves the full text document in another window" \t "x" �Department of Soc. Servs. v. Senior Citizens Nursing Home Dist., 224 S.W.3d 1, 15 (Mo. App. W.D. 2007)� (citations omitted).


�Section 621.055.1.
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