Before the

Administrative Hearing Commission

State of Missouri

DANIEL K. AND JANE A. BERTELS,
)



)



Petitioners,
)




)


vs.

)

No. 04-0153RV




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION


We deny the application for refund of the sales tax that Daniel K. and Jane A. Bertels paid on the purchase of a BMW from Pappas Toyota.

Procedure


On February 4, 2004, the Bertels filed a complaint appealing the December 12, 2003, denial of their request for a refund of sales tax paid on the purchase of a motor vehicle.  We held a hearing on May 27, 2004.  Jane A. Bertels presented her case.  Nikki Loethen, Associate Counsel, represented the Director of Revenue (“the Director”).  

Findings of Fact

1.
On June 4, 1998, the Bertels bought a 1994 BMW from Yates-Suntrup Ford, located in Kirkwood, Missouri.  

2.
Before Yates-Suntrup Ford owned the BMW, David and Corby A. Dolan (father and daughter) owned it.  When the Dolans had repairs made on it at West County Motors in 

St. Louis County, the service department put a sticker on the left inside front door panel indicating that the mileage shown on the odometer is not correct.  The Dolans later traded in the BMW to Yates-Suntrup Ford when buying a new car.  The “assignment” portion on back of the certificate of title shows the odometer reading at the time of the sale to Yates-Suntrup Ford to be 38,438.

3.
Before the Bertels bought the BMW, the Yates-Suntrup Ford salesperson told the Bertels that the odometer had been replaced.  The salesperson explained to the Bertels that the actual mileage was 53,480 and that this figure was the sum of the 41,465 miles on the odometer and the 12,015 miles on the door sticker.  That representation was written in the portion of the vehicle buyer’s order certifying the odometer reading.  The certification states [italics indicate handwriting]:

3.
That the odometer mileage indicated on the vehicle described above is 53480 miles and is as indicated below:








41465 M







       +  12015






           53480

Check One:  [X] actual mileage  [  ] true mileage unknown


[  ]  total cumulative miles (if over 100,000)

4.
An employee of Yates-Suntrup Ford completed the “reassignment by registered dealer” portion of the reverse side of the certificate of title.  This was immediately below the “assignment” portion, showing the odometer reading at “38,438.”   The employee wrote on the “reassignment by registered dealer” portion that the odometer reading at the time of 

reassignment to the Bertels was “53480.”
  The Bertels signed as purchasers under the “reassignment by registered dealer” portion. 

5.
The title that the Bertels received showed “actual mileage” as 53,480, instead of “mileage reading is not actual.”
  

6.
The sale price was $20,900.  After a trade-in allowance of $11,900 and a processing fee of $74, the Bertels paid $9,074 to Yates-Suntrup Ford for the BMW.

7.
On January 18, 2002, the Bertels purchased a Toyota pickup at Pappas Toyota in 

St. Peters, Missouri, for $22,963.  The Bertels traded in the BMW.
  Pappas Toyota allowed the Bertels a $10,863 trade-in allowance. 


8.
On August 2, 2002, counsel for Pappas Toyota wrote the Bertels a letter demanding that they buy back the BMW for $10,863 because Pappas had learned that the mileage on the odometer was less than the actual mileage.


9.
On October 4, 2002, the Bertels repurchased the BMW from Pappas Toyota for $10,863.  The Bertels did not apply for a certificate of title but left the car at Pappas Toyota.  They did not want to pay the sales tax until they could get relief from Yates-Suntrup Ford for allegedly having deceived the Bertels into buying the BMW.


10.
In the ensuing months, the Bertels tried many avenues to get some relief from Yates-Suntrup Ford for what the Bertels believed to be the dealership’s fraudulent 

misrepresentation to them that the odometer reading reflected the actual mileage.  When the Bertels’ personal contacts with the management of Yates-Suntrup Ford proved futile, they filed a complaint with the Missouri Attorney General, who transferred the complaint to the criminal investigations office of the Department of Revenue.  The Bertels’ own attorney wrote to Yates-Suntrup Ford demanding satisfaction for fraudulent misrepresentation.  The Bertels wrote to the Better Business Bureau and the St. Louis County Prosecutor.

11.
On August 5, 2003, Yates-Suntrup Ford agreed to buy back the BMW from the Bertels.

12.
On August 6, 2003, the Bertels applied for a certificate of title for the BMW.  They paid $458.96 Missouri tax and $325.89 local tax.

13.
Yates-Suntrup Ford purchased the BMW from the Bertels for $10,863 on September 12, 2003.  The Bertels did not ask Yates-Suntrup Ford to reimburse them for the state and local sales tax that they had paid when they re-purchased the car from Pappas Toyota.

14.
On October 9, 2003, the Bertels mailed an application for a refund of the sales tax.  The Director received the application for refund on October 10, 2003.  The Bertels wanted a refund of $458.96 Missouri sales tax and $325.89 local tax that they paid in connection with their repurchase of the BMW from Pappas Toyota on October 4, 2002.

15.
On December 12, 2003, the Director denied the application.  

Conclusions of Law

Sections 144.261 and 621.050.1
 give us jurisdiction of the Bertels’ complaint.  Section 621.050.1 requires appeals from any final decision of the Director to be filed within 30 days after 

the Director mails or delivers the final decision to the taxpayer, whichever is earlier.  Section 144.261 allows the taxpayer 60 days to file an appeal from final decisions made under the provisions of Chapter 144, RSMo, which includes appeals from the denial of applications for sales tax refunds.  Because § 144.261 is more specific as to the type of decision being appealed, we conclude that its 60-day deadline prevails over the 30-day deadline.  Greenbriar Hills Country Club v. Director of Revenue, 935 S.W.2d 36, 38 (Mo. banc 1996).  The date of the Director's decision is December 12, 2003.  The earliest it could have been mailed or delivered would be that date.  The Bertels filed their appeal 54 days after December 12, 2003.  The appeal is timely.

Section 621.050.2 places the burden on the Bertels to show that they should get the sales tax refund.  The Director can refund sales tax only when statutes allow her to.  Section 144.190 sets forth when the Director can refund sales taxes:

2.  If any tax, penalty or interest has been paid more than once, or has been erroneously or illegally collected, or has been erroneously or illegally computed, such sum shall be credited on any taxes then due from the person legally obligated to remit the tax pursuant to sections 144.010 to 144.510, and the balance, with interest as determined by section 32.065, RSMo, shall be refunded to the person legally obligated to remit the tax, but no such credit or refund shall be allowed unless duplicate copies of a claim for refund are filed within three years from date of overpayment.

Section 144.025.1, RSMo Supp. 2003, provides:

[W]here any article on which sales or use tax has been paid, credited, or otherwise satisfied or which was exempted or excluded from sales or use tax is taken in trade as a credit or part payment on the purchase price of the article being sold, the tax imposed by sections 144.020 and 144.440 shall be computed only on that portion of the purchase price which exceeds the actual allowance made for the article traded in or exchanged . . . . This section shall also apply to motor vehicles . . . sold by the owner . . . if the seller purchases or contracts to purchase a subsequent motor vehicle . . . within one hundred eighty days before or after the date of the sale of the original article . . . . Where the subsequent motor vehicle . . . 

is titled more than one hundred eighty days after the sale of the original motor vehicle . . . the allowance pursuant to this section shall be made if the person titling such article establishes that the purchase or contract to purchase was finalized prior to the expiration of the one hundred eighty-day period.    

The Bertels did not submit a written argument, but Mrs. Bertels stated at the hearing why they should get the sales tax refund:


MS. BERTELS:  The 180 days is, I think, the issue here is the 180 days which we exceeded by probably 180 days.  I don’t know.  It was almost a year.  So we went way past that time when we could have received a refund on buying and selling this vehicle.  


And part of that is the responsibility of the State of Missouri, the Department of Revenue not really giving us any response and any traction that we could have used to deal with these people.  They were never contacted.  I dare say that there’s 

probably no record yet that Suntrup did any of this wrongly and they did.  


Mr. Bunting has told me verbally that we don’t have problems with Suntrup.  And I'm thinking well, of course not, you’re not keeping any records.  I have no doubt in my mind that despite the statute of limitation of two years what they did to create 

title fraud was worth investigating pretty thoroughly. 


And there is no record of wrongdoing.  This has disappeared.  And we went through a year of writing letters and hiring attorneys who were just thwarted by you’re not going to get anywhere with this.  And in a court we wouldn’t have because the 

two years had past.  But it still seems to me that the State really drug their feet on it.


COMMISSIONER DOUGHTY:  You’ve referred to the statute of limitations for two years and then you're also aware of the 180 days.  In some ways they’re very similar in the sense that they are definitive timelines that are put in place by law. 


Do you have any law that you are aware of in your research that would authorize the Department of Revenue or me in reviewing this to allow this refund outside of that 180-day time 

period?


MS. BERTELS:  The answer to that is simply no, except that I really believe that a thorough investigation simply was never conducted in this case.  And I have no evidence that the State did 

anything right.  I have no evidence that the State did anything wrong.  What I have is that the State didn’t do anything, that’s what I know, by what the State has given me.  They’ve given me nothing, absolutely nothing.

*   *   *

I've tried to explain it as clearly as I could.  It is convoluted.  It is complicated because we’ve gone around with several car dealers and the Attorney General’s Office.  So it's hard to explain.  It really is.  But I keep coming back to that I see no evidence that the State of Missouri really did conduct an investigation.

(Tr. at 19-21.)


The Bertels are correct in their conclusion that the replacement car credit for sales tax in § 144.025.1 does not apply here because the Bertels did not buy a replacement vehicle within 180 days before or after the sale of the BMW to Yates-Suntrup Ford on September 12, 2003.  Further, we know of no theory that allows us to conclude that the Director “erroneously or illegally collected” the sales tax as the refund statute at § 144.190.2 requires.  The Bertels sincerely feel that government agencies did not react as quickly or as effectively as the Bertels thought the situation called for.  Unfortunately, there is no law that allows the Director or us to refund their sales tax for that reason.

Summary


We deny the Bertels’ application for a refund of the sales tax they paid on the purchase of the BMW from Pappas Toyota.


SO ORDERED on September 30, 2004.



________________________________



JUNE STRIEGEL DOUGHTY 



Commissioner

	�Resp. Ex. A, at 8.


	�Resp. Ex. B, at 17 (reverse side).  There is no explanation in the record accounting for the difference between the odometer readings between the sale to Yates-Suntrup Ford and the sale to the Bertels.  However, such an explanation is not relevant to the issues on this appeal.





	�Resp. Ex. A, at 12.





	�Respondent’s Exhibit A, page 9, application for Missouri title and license, indicates that a 1987 Mazda was also used as a trade-in.  When Pappas Toyota’s attorney demanded that the Bertels buy back the BMW for the $10,863 trade-in value, there was no mention of the Mazda trade-in.  (Resp. Ex. B, at 3, Daly letter, dated August 2, 2002.)  The Bertels never mention it either.  Since the Bertels bought back the BMW for the $10,863 trade-in allowance, we conclude that the $10,863 trade-in allowance was for the BMW alone.


	�Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.
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