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DECISION


We dismiss the complaint of Roger Berlin, M.D., because he filed it too late for us to hear it.    

Procedure


Berlin filed the complaint on July 25, 2005.  The complaint appeals a notice by the Department of Social Services, Division of Medical Services, (“the Department”).  On August 23, 2005, the Department filed a motion to dismiss with a supporting affidavit.  

Our Regulation 1 CSR 15-3.440(3)(B)2 provides:

Involuntary dismissal.  Involuntary dismissal means a disposition of the case that does not reach the merits of the complaint.


A. Grounds for involuntary dismissal of the complaint include without limitation:

(I) Lack of jurisdiction[.]

“Jurisdiction” includes three kinds of authority:  over the subject matter, over the person, and to make an order.
  At issue in the Department’s motion is our authority over the subject matter:  the denied claims.  


Berlin filed his response on September 2, 2005, and does not dispute any of the facts established in the Department’s affidavit.  
Findings of Fact

1. The Department mailed the notice on May 16, 2005.  The notice retroactively denied claims worth $7,786.00.  Berlin received it on May 19, 2005.  
2. Berlin filed the complaint appealing the notice on July 25, 2005.  
3. July 25, 2005, is more than 30 days after May 16, 2005.  
Conclusions of Law

We have jurisdiction to hear an appeal from a notice denying a provider’s Medicaid claims,
 but only to the extent and in the manner that the statutes prescribe.
  Because this Commission is a legislative creation, we have only such power as the legislature has given us.
  An agency act in excess of jurisdiction is void.
  When the jurisdiction of a tribunal such as this Commission exists only under certain conditions or depends upon a particular mode of application, the tribunal may not act until the required conditions occur or a party properly invokes its power.
  
The law provides that Berlin:

shall have thirty days from the date of mailing or delivery of a decision of the department of social services or its designated 
division in which to file his petition for review with the administrative hearing commission except that claims of less than five hundred dollars may be accumulated until they total that sum and at which time the provider shall have ninety days to file his petition.[
] 

When notice is by mail, the computation of time to appeal commences on the date of the mailing.
  Even if we used the date of delivery, Berlin filed too late.  
Berlin alleges that his late filing was due to illness and cites a Medicare manual that describes when late filing is allowed for a Medicare appeal.  Neither the Department nor this Commission disputes Berlin’s illness, but the Medicare manual does not control the outcome under the law we have cited.  Berlin also cites our ability to reset the hearing date, but the hearing date is an event that this Commission sets.  This Commission does not set the time for filing an appeal; the statutes do.  Because this Commission is an administrative agency, we have no power to alter the statutes.
 
Summary

Berlin’s failure to timely file his appeal means that we cannot hear it.
  Therefore, we grant the Department’s motion.  We dismiss the case and cancel the hearing.  


SO ORDERED on October 27, 2005.


________________________________
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