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Administrative Hearing Commission

State of Missouri

APRIL BERENDZEN,
)



)



Petitioner,
)




)


vs.

)

No. 09-1103 RL



)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION 


April Berendzen is entitled to licensure as a motor vehicle dealer. 
Procedure


Berendzen filed a complaint on August 10, 2009, challenging the Director of Revenue’s (“the Director”) decision denying her application for licensure as a motor vehicle dealer.  

This Commission convened a hearing on the complaint on December 7, 2009.  Berendzen represented herself.  David D. Goring represented the Director.  The reporter filed the transcript on January 5, 2010. 
Findings of Fact

1.  Berendzen had a construction business and received a check for $8,000 for work that was done, but the check was insufficient.  In the meantime, Berendzen had written a check to a 
vendor for materials and had insufficient funds.  Berendzen corrected the situation and paid for the materials.  


2.  On June 8, 2009, Berendzen filed an application for a motor vehicle dealer license, doing business as Express Auto Sales.
 


3.  In response to the question on the application, “Have you plead [sic] guilty or been found guilty of a criminal offense within the previous 10 years?” Berendzen checked the box “no.” 


4.  On July 16, 2009, the Director issued a decision denying the application.  
Conclusions of Law


Section 301.562.1
 gives us jurisdiction to decide this appeal.  Berendzen has the burden of proof.
  In cases involving the denial of an application for licensure, the state agency’s answer to the complaint must afford notice to the applicant of the agency’s grounds for denying the application.
  


The Director’s answer cites § 301.562.1 and .2(3) and (7), which provide:


1.  The department [of revenue] may refuse to issue or renew any license required pursuant to sections 301.550 to 301.573 for any one of any combination of the causes stated in subsection 2 of this section. . . . 


2.  The department may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any holder of any license issued under sections 301.550 to 301.573 for any one or any combination of the following causes:  

*   *   * 


(3) The applicant or license holder has, within ten years prior to the date of the application, been finally adjudicated and found guilty, or entered a plea of guilty or nolo contendere, in a prosecution under the laws of any state or of the United States, for any offense reasonably related to the qualifications, functions, or duties of any business licensed under sections 301.550 to 301.573; for any offense, an essential element of which is fraud, dishonesty or an act of violence; or for any offense involving moral turpitude, whether or not sentence is imposed; 
*   *   * 


(7) The applicant or license holder has filed an application for a license which, as of its effective date, was incomplete in any material respect or contained any statement which was, in light of the circumstances under which it was made, false or misleading with respect to any material fact[.]
(Emphasis added).  Section 301.562.1 provides that the Director, and now this Commission, “may” refuse to issue a license to any person guilty of any of the acts or practices specified in § 301.562.2.  The word "may" in § 301.562.1 means discretion, not a mandate.
  We have the same degree of discretion as the Director, but need not exercise it in the same way.
  
I.  Criminal Offense 

The Director’s answer asserts that Berendzen was “convicted” of passing a bad check.  There are no criminal court records in evidence.  In her testimony, Berendzen stated that she “did plead guilty to a check.”
  The Director’s employee testified that:
  

According to the background check, she was found guilty of passing a check, a bad check, in December 2008.    

Section 301.562.2(3) refers to the applicant having “been finally adjudicated and found guilty, or entered a plea of guilty or nolo contendere[.]”  (Emphasis added.)  Each word or 
phrase in a statute must be given meaning if possible.
  Therefore, we must presume that the legislature, by using two different terms--“found guilty” and “entered a plea of guilty”--meant two different things.  Further, the Director asserts that Berendzen was “convicted,” but a conviction does not result unless a court imposes sentence.
  There is insufficient evidence in the record for us to find that Berendzen should be denied licensure on the grounds alleged in the Director’s answer.  We cannot tell if Berendzen was found guilty or entered a plea of guilty.  Even if she entered a plea of guilty or was found guilty of an offense, there is insufficient evidence that she was “convicted” because there is no evidence that sentence was imposed.
  We find no basis for denial of the application under § 301.562.1 and .2(3).         
II.  Statement on Application

The Director also asserts that there is a basis for denial of the application under 

§ 301.562.2(7) on the basis that: 

The applicant or license holder has filed an application for a license which, as of its effective date, was incomplete in any material respect or contained any statement which was, in light of the circumstances under which it was made, false or misleading with respect to any material fact[.]

The Director argues that Berendzen falsely answered the question on the application as to whether she had pled guilty or been found guilty of a criminal offense within the last 10 years.  Berendzen admitted that she “did plead guilty to a check,”
 but this does not show that she pled 
guilty to a criminal offense within the preceding ten years.
  We find no basis for denial of the application under § 301.562.1 and .2(7).   
III.  Good Moral Character


Good moral character is a requirement for licensure pursuant to § 301.559.3.  Good moral character is honesty, fairness, and respect for the law and the rights of others.
  The Director asserts that “Due to the recency of Petitioner’s criminal offense, Respondent can not determine that Petitioner is a person of good moral character[.]”
  

Applicants are presumed to be of good moral character.
  This Commission must judge the credibility of witnesses, and we have the discretion to believe all, part, or none of the testimony of any witness.
  We have found Berendzen to be a credible witness and have made findings of fact based on her testimony.   Berendzen explained that there was a problem with a check in her construction business and that she corrected the problem.  There is insufficient evidence to establish that Berendzen is not a person of good moral character.  

IV.  Exercise of Discretion

“[T]he license granted places the seal of the state’s approval upon the licen[see.]”
  Section 301.562.1 provides that the Director, and now this Commission, “may” refuse to issue a license.  As we have already stated, the word “may” in § 301.562.1 means discretion, not a mandate.


We have found no basis for a discretionary denial of Berendzen’s application.  However, even if we could find that she has pled guilty to a criminal offense in the last ten years, we would exercise our discretion in favor of granting the application.  In other licensing cases, we have concluded that bad conduct and a guilty plea cannot preclude an applicant from demonstrating that he has rehabilitated himself.
  Professional licensing statutes “are remedial statutes enacted in the interest of the public health and welfare and must be construed with a view to suppression of wrongs and mischiefs undertaken to be remedied.”
  The purpose of professional licensing laws is to protect the public.
  We find no public protection purpose that could be served by denying Berendzen’s application.  Therefore, we grant Berendzen’s application for a motor vehicle dealer license. 


In granting the application, we note that Berendzen does business as “Express Auto Sales.”  Because there is no evidence that Express Auto Sales is a corporation or other legal entity, it cannot be the holder of a license.  We grant the license to Berendzen.      
Summary


We grant Berendzen’s application for a motor vehicle dealer license.  

SO ORDERED on February 5, 2010.



________________________________



NIMROD T. CHAPEL, JR.


Commissioner

�There is confusion in the record as to whether Berendzen is applying for renewal of a license.  Berendzen testified that “we have had a license since ’06” (Tr. at 6), and we believe this testimony.  She stated that she previously had auto sales associated with Moberly Express Lube, but that she no longer has that business.  The Director’s employee testified that the application appeared to be for a new dealership and that the Director’s staff was unable to discern any association with a prior dealership that Berendzen may have had.  Because it appears that Berendzen may have been previously licensed but at a different location, we treat this as an application for a new dealership license.  


�Statutory references are to RSMo Supp. 2009, unless otherwise noted.  


�Anchor Centre Partners, Ltd. v. Mercantile Bank, N.A., 803 S.W.2d 23, 30 (Mo. banc 1991).


�Ballew v. Ainsworth, 670 S.W.2d 94, 103 (Mo. App., E.D. 1984).


�State Bd. of Regis'n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., K.C.D. 1974).  


�Id.  


�Tr. at 6.  


�Tr. at 9.  


�Winfrey v. State, 242 S.W.3d 723, 725 (Mo. banc 2008).


�Yale v. City of Independence, 846 S.W.2d 193 (Mo. banc 1993).    


�The Director’s denial letter states that Berendzen was “convicted of passing a bad check.”  We find this insufficient as proof because it does not show if Berendzen was found guilty or pled guilty, and as we have stated, we have no evidence that sentence was imposed for a crime, which would be necessary to establish a conviction. 


�Tr. at 6.  


�Applicants before this Commission often express confusion as to whether they have a record of a criminal offense.  For example, municipal ordinance violations are not criminal offenses.  City of Cape Girardeau v. Jones, 725 S.W.2d 904, 907 (Mo. App., E.D. 1987).  Further, court records are closed if imposition of sentence is suspended, § 610.105.1, which often leads people to believe that they have no duty to disclose any history of violations.  


�Hernandez v. State Bd. of Regis’n for Healing Arts, 936 S.W.2d 894, 899 n.1 (Mo. App., W.D. 1997).  


�Answer, ¶ 6.  


�State Bd. of Regis'n for the Healing Arts v. Finch, 514 S.W.2d 608 (Mo. App., K.C.D. 1974).


�Harrington v. Smarr, 844 S.W.2d 16, 19 (Mo. App., W.D. 1992).  


�State ex rel. Lentine v. State Bd. of Health, 65 S.W.2d 943, 950 (Mo. 1933).


�Finch, 514 S.W.2d at 614.


	�E.g., Ghetto Superstar Cycle Center v. Director of Revenue, No. 05-0453 RL (July 26, 2005) (citing State Bd. of Regis’n for the Healing Arts v. De Vore, 517 S.W.2d 480, 484 (Mo. App., K.C.D. 1974)); 


§ 314.200.


�Bhuket v. Missouri Bd. of Regis'n for the Healing Arts, 787 S.W.2d 882, 885 (Mo. App., W.D. 1990).  


�Lane v. State Comm. of Psychologists, 954 S.W.2d 23, 25 (Mo. App., E.D. 1997).  
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