Before the

Administrative Hearing Commission

State of Missouri

CRAIG E. and SHERRI BENTON,
)



)



Petitioners,
)




)


vs.

)

No. 05-1509 RI 




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION 


Craig E. and Sherri Benton are liable for $2,021 in Missouri income tax and $505 in additions, plus interest, for 2001, and $1,533 in Missouri income tax and $383 in additions, plus interest, for 2003. 

Procedure 


The Bentons filed a complaint on October 11, 2005, challenging the Director’s final decision.   


This Commission convened a hearing on the complaint on April 27, 2006.  The Bentons represented themselves.  Senior Counsel Joyce Hainen represented the Director.  We left the record open for the Bentons to file copies of W-2 forms and to file a motion if they wanted to submit additional information regarding their liability, and for the Director to file copies of 
regulations.  Neither party filed any additions to the record or motions to make additions to the record.  After our reporter filed the transcript, the parties filed written arguments.  

Findings of Fact


1.  The Bentons lived in Missouri in 2001 and 2003.  
2001

2.  Craig received wages of $49,977.  

3.  Craig earned interest income of $44.  

4.  Sherri did not earn wages.  


5.  The Bentons’ 2001 federal adjusted gross income (“FAGI”) was $50,021.  


6.  Craig had federal income tax withholdings of $792.  (Ex. A, at 8.)  
7.  The Bentons did not file a 2001 Missouri income tax return.  

8.  The Bentons had no Missouri income tax withholdings.  (Ex. B, at 11.) 

9.  The IRS conducted a review and determined that the Bentons’ federal income tax was $8,327.  The IRS allowed credit for $792 in withholdings.  The IRS also assessed penalties and interest, resulting in a balance of $13,241.09 as of November 28, 2005.  

10.  The Director has an agreement in place with the IRS to receive federal tax information from the IRS.  (Ex. A, at 6.)  
11.  Based on information received from the IRS, the Director calculated the Bentons’ 2001 Missouri income tax and sent a non-filer notice to the Bentons on January 28, 2005. 

12.  The Director issued a notice of deficiency on April 13, 2005, assessing $2,068.26 in 2001 Missouri income tax and $517.07 in additions, plus interest.  The Director allowed the Missouri standard deduction of $7,600 and personal exemptions of $4,200.  The Director did not allow a deduction for federal income tax paid.  

13.  The Bentons protested the notice of deficiency.  

2003

14.  Craig received wages of $46,567.  


15.  Sherri did not earn wages.  


16.  The Bentons’ 2003 FAGI was $46,567.  


17.  The Bentons did not file a 2003 Missouri income tax return.  


18.  The Bentons had no federal or Missouri withholdings.  

19.  The IRS conducted a review.  Craig had a cancelled debt, but the IRS did not include it in his FAGI.  The IRS allowed two credits for “overpayment credit transferred” in the amounts of $1,225.58 and $2,336.42, a total of $3,562, resulting in zero balance due.  (Ex. B, at 9.)  
20.  Based on information received from the IRS, the Director calculated the Bentons’ 2003 Missouri income tax and sent a non-filer notice to the Bentons on February 10, 2005. 

21.  The Director issued a notice of deficiency on April 13, 2005, assessing $1,747.02 in 2003 Missouri income tax and $436.76 in additions, plus interest.  The Director allowed the Missouri standard deduction of $9,500 and personal exemptions of $4,200.  The Director did not allow a deduction for federal income tax paid.  

22.  The Bentons protested the notice of deficiency.  
Final Decision

23.  On September 7, 2005, the Director issued a final decision denying the Bentons’ protests and upholding the notices of deficiency for 2001 and 2003.  

Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.  Section 621.050.1.
  The Bentons have the burden to prove that they are not liable for the amounts that the Director assessed.  Sections 136.300.1 and 621.050.2. 
I.  The Bentons’ Arguments


The Bentons argue that the Director did not comply with § 143.511 because she did not adopt a regulation designating a place where returns are to be filed or taxes paid.  Section 143.511 provides: 

Income tax returns required by sections 143.011 to 143.996 shall be filed on or before the fifteenth day of the fourth month following the close of the taxpayer’s taxable year . . . . A person required to make and file a return under sections 143.011 to 143.996 shall, without assessment, notice, or demand, pay any tax due thereon to the director of revenue on or before the date fixed for filing such return (determined without regard to any extension of time for filing the return).  The director of revenue shall prescribe by regulation the place for filing any return, declaration, statement, or other document required pursuant to this chapter and for the payment of any tax.  

(Emphasis added).  In State ex rel. Fischer v. Brooks, 150 S.W.3d 284 (Mo. banc 2004), the Court held that the word “shall” in the statute did not render compliance mandatory where the legislature has not prescribed a sanction for noncompliance.  Section 143.511 requires the filing of returns, even if the place for filing is not prescribed by regulation.  

The Bentons next argue that the Director has failed to show what authority she has relied on to convert a natural person or private citizen to the status of resident.  Section 143.101.1 defines a “resident” as: 
an individual who is domiciled in this state, unless he (1) maintains no permanent place of abode in this state, (2) does maintain a permanent place of abode elsewhere, and (3) spends in the aggregate not more than thirty days of the taxable year in this state; or who is not domiciled in this state but maintains a permanent place of abode in this state and spends in the aggregate more than one hundred eighty-three days of the taxable year in this state.  

The Bentons lived in Missouri during 2001 and 2003.  Section 143.011 imposes the Missouri income tax on the Missouri taxable income of every resident.  The Bentons state that there is no 
contractual agreement between them and the Director.  A contractual agreement is not required for the imposition of income tax.  

The Bentons further complain that the Director made estimates on the basis of information provided by the IRS, and that 26 USC § 6103, upon which the Director relies, does not allow information to be sent to the Missouri Department of Revenue without the proper request of information from the head of the agency requesting the information.  26 USC § 6103(d)(1) provides: 
Returns and return information with respect to taxes imposed by chapters 1, 2, 6, 11, 12, 21, 23, 24, 31, 32, 44, 51, and 52 and subchapter D of chapter 36 shall be open to inspection by, or disclosure to, any State agency, body, or commission, or its legal representative, which is charged under the laws of such State with responsibility for the administration of State tax laws for the purpose of, and only to the extent necessary in, the administration of such laws, including any procedures with respect to locating any person who may be entitled to a refund.  Such inspection shall be permitted, or such disclosure made, only upon written request by the head of such agency, body, or commission, and only to the representatives of such agency, body, or commission designated in such written request as the individuals who are to inspect or to receive the returns or return information on behalf of such agency, body, or commission.  


The Director has an agreement in place with the IRS to receive federal tax information from the IRS.  Such information was produced as exhibits in this proceeding and was used by the Director to arrive at the assessments in question.  The Bentons have the burden of proof in this proceeding.  Sections 136.300.1 and 621.050.2.  This proceeding is de novo.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  In other words, we are not bound by what the Director did, and the parties start over again by presenting evidence to this Commission as to the Bentons’ tax liability.  Therefore, the source of the Director’s information is not paramount in this proceeding.  Regardless of where the Director got her information, the 
Bentons have both the burden and the opportunity to present evidence to show that their tax liability is something other than what the Director assessed.  

The Bentons also argue that the Director has failed to prove that the requirements of 
§ 143.481(1) apply.  Section 143.481(1) provides: 

An income tax return with respect to the tax imposed by sections 143.011 to 143.996 shall be made by the following:
(1) Every resident individual who has a Missouri adjusted gross income of one thousand two hundred dollars or more and who is required to file a federal income tax return[.] 


At the hearing, Sherri claimed that she and her husband filed federal income tax returns for 2001 and 2003.  The IRS conducted examinations of the Bentons’ liability and found that they were required to file federal income tax returns.  26 USC § 6012.  The Missouri adjusted gross income is the same as FAGI, with certain adjustments that are not applicable in this case.  Section 143.121.  The Bentons’ Missouri adjusted gross income exceeded $1,200 in 2001 and 2003.  Therefore, they were required to file Missouri income tax returns.  The Bentons further contend that the Director’s regulations associated with § 143.481 pertain to special situations such as athletes and business facilities, and do not apply to them.  Even if particular regulations do not apply to the Bentons, they must follow the requirements of the statutes.  

The Bentons assert that Chapter 143, RSMo, is merely directive, does not provide sanctions, and thus does not require them to do anything.  We disagree, as §§ 143.741 and 143.751 impose sanctions for failure to file returns and pay tax, and the Director in fact imposed such a sanction.  Further, § 143.902 authorizes the Director to place liens on property to collect income tax, and § 143.861.3 authorizes the Missouri Attorney General to file suit for the collection of income taxes.  Sections 143.911, 143.921, and 143.931 provide for the imposition of criminal sanctions.  


The Bentons finally argue that they are entitled to equal protection under the law.  We take this as an argument that the Missouri income tax is unconstitutional.  Mo. Const. art. I, § 2.  This Commission does not have jurisdiction to address constitutional challenges to the statutes.  General Motors Corp. v. Director of Revenue, 981 S.W.2d 561, 562 (Mo. banc 1998).  
II.  Tax Computation


Section 143.011 provides in part:  “A tax is hereby imposed for every taxable year on the Missouri taxable income of every resident.”  A Missouri resident is taxable on all income, no matter where it is earned.  Section 143.121; Hiett v. Director of Revenue, 899 S.W.2d 870, 873 (Mo. banc 1995).  Craig had income during 2001 and 2003.  Because the Bentons were residents of Missouri in 2001 and 2003, they are subject to Missouri income tax pursuant to §§ 143.011 and 143.121.  Section 143.481(1) required them to file a return. 


The Missouri income tax is based on federal adjusted gross income.  Sections 143.111 and 143.121.1.  There is no evidence to show that the Bentons’ FAGI is anything other than that determined by the Director:  $50,021 for 2001, and $46,567 for 2003.  The Director properly allowed the Missouri standard deductions, § 143.131, and the deduction for personal exemptions.  Sections 143.111(2) and 143.151.   


Section 143.171.2 allows a federal income tax deduction:

For all tax years beginning on or after January 1, 1994, an individual taxpayer shall be allowed a deduction for his federal income tax liability under chapter 1 of the Internal Revenue Code for the same taxable year for which the Missouri return is being filed, not to exceed five thousand dollars on a single taxpayer’s return or ten thousand dollars on a combined return, after reduction for all credits thereon, except the credit for payments of federal estimated tax, the credit for the overpayment of any federal tax, and the credits allowed by the Internal Revenue Code by section 31 (tax withheld on wages), section 27 (Tax of foreign country and United States possessions), and section 34 (tax on certain uses of gasoline, special fuels, and lubricating oils).  

The Director did not allow the Bentons any deduction for federal income tax for either 2001 or 2003.  During the hearing, the Director’s counsel agreed that the record could be left open for the Bentons to file copies of W-2 forms to show federal income tax that was withheld and paid.  (Tr. at 63.)  Though we left the record open, the Bentons did not file anything else.  

However, the IRS records show withholdings of $792 for 2001.  (Ex. A, at 8; Finding 9.)  The IRS records show that the tax assessed by the IRS was $8,327 (Ex. A, at 8), but our record does not contain any evidence of what the Bentons actually paid, other than the withholdings of $792.  We must make the most reasonable approximation we can, based on the evidence.  Dick Proctor Imports v. Director of Revenue, 746 S.W.2d 571, 575 (Mo. banc 1988).  We recognize that the Bentons have the burden of proof.  Section 621.050.1.  Therefore, we allow a federal income tax deduction of $792 for 2001.  
For 2003, a copy of a W-2 form is in the record (Ex. B, at 11), but it shows no federal or state withholdings.  Because there is no evidence of federal or Missouri withholdings for 2003, we made a finding that the Bentons had none.  (Finding 18.)  The IRS records show that overpayment credits totaling $3,562 were transferred, resulting in a zero account balance.  (Finding 19.)  Therefore, the Bentons paid federal income tax of $3,562 for 2003, and we allow the deduction.  

The Bentons’ Missouri taxable income is their FAGI minus the standard deduction, personal exemptions, and federal income tax deduction.  Section 143.111.  For 2001, their Missouri taxable income is $50,021 - $7,600 - $4,200 - $792 = $37,429.  The Missouri income tax on $37,429 for a Missouri resident is $2,021.  Section 143.011.  

For 2003, the Bentons’ Missouri taxable income is $46,567 - $9,500 - $4,200 - 3,562 = $29,305.  The Missouri income tax on $29,305 for a Missouri resident is $1,533.  Section 143.011.  

There is no evidence that the Bentons had any Missouri withholdings or other payments towards their Missouri income tax liabilities for 2001 and 2003.  Therefore, they are liable for $2,021 in Missouri income tax for 2001 and $1,533 in Missouri income tax for 2003.  Interest applies as a matter of law.  Section 143.731.1.  
The Bentons complain that the Director used rescinded regulations to penalize them.  However, the additions to tax are imposed by statute.  Section 143.741.1 imposes an addition to tax of five percent per month (up to a maximum of 25 percent) when a return is not filed on the prescribed date, "unless it is shown that such failure is not due to willful neglect.”  Hewitt Well Drilling & Pump Serv. v. Director of Revenue, 847 S.W.2d 795, 799 (Mo. banc 1993).  Good faith suffices to show the absence of willful neglect.  Id.  The Bentons did not file Missouri income tax returns for 2001 and 2003.  They have made no showing that their failure to file was not due to willful neglect; thus, they have not met their burden to show that they are not liable for the additions to tax.  Twenty-five percent of $2,021 is $505, and twenty-five percent of $1,533 is $383.  

Summary


The Bentons are liable for $2,021 in Missouri income tax and $505 in additions, plus interest, for 2001, and $1,533 in Missouri income tax and $383 in additions, plus interest, for 2003. 

SO ORDERED on November 21, 2006.



________________________________



JUNE STRIEGEL DOUGHTY


Commissioner

	�Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.  
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