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FINDINGS OF FACT AND CONCLUSIONS OF LAW


On July 27, 1998, Gloria Bell-Wisdom filed a complaint challenging the decision of the Department of Social Services (Department), Division of Medical Services (Division), that she had been overpaid $74,668.64 in Medicaid payments.


This Commission convened a hearing on the complaint on January 28, 2000, and reconvened on March 27, 2000.  David G. Edwards represented Bell-Wisdom.  Patricia M. Watkins represented the Division.  


On September 11, 2000, the parties filed their last written argument.

Findings of Fact

1. Bell-Wisdom, a licensed clinical social worker, has been a provider of services in the Missouri Medicaid program since 1995.  Her provider number is 493691406.  

2. Bell-Wisdom obtained an undergraduate degree in psychology from the University of Missouri at Rolla in 1988 and a master’s degree in social work from Washington University in 1990.  She spent approximately eight months completing her practicum work requirements at the Rolla Regional Center for the Developmentally Disabled.  She worked at the Phelps County Regional Medical Center’s stress center.  She was later employed at the Piney Ridge Center’s acute care psychiatric patient unit in its residential facility for adolescents in Waynesville, Missouri.  She transferred to work at the Piney Ridge Center’s outpatient clinic.  In 1996, she opened her own clinic, Family Behavioral Health, near the vicinity of the Fort Leonard Wood army base.

3. Progress notes are an essential part of the records of a licensed social worker.  Progress notes provide a record of improvement toward reaching the goals set forth in the client’s treatment plan.  Accurate and complete progress notes are necessary for the therapist to evaluate the success or failure of treatment methodologies.  Progress notes serve the needs of the therapist, the funding agency, other entities involved in the treatment of the client, and future therapists.

4. The Medicaid program is a federally subsidized program administered by the states in order to provide medical care and services to needy individuals.

5. On July 12, 1995, Bell-Wisdom signed a Medicaid provider participation agreement (participation agreement).  Paragraph 1 of the participation agreement states:

I (the provider) will comply with the Medicaid manual, bulletins, rules, and regulations as required by the Division of Medical Services and the United States Department of Health and Human Services in the delivery of services and merchandise and in submitting claims for payment.  I understand that in my field of participation I am not entitled to Medicaid reimbursement if I fail to so comply, and that I can be terminated from the program for failure to comply[.]

(Emphasis added.)

6. Paragraph 6 of the provider participation agreement states:

All providers are required to maintain fiscal and medical records to fully disclose services rendered to Title XIX Medicaid recipients.  These records shall be retained for five (5) years, and shall be made available on request by an authorized representative of the Department of Social Services or the U.S. Department of Health and Human Services.  Documents retained must include all records and documents required by applicable regulation and Medicaid manual and bulletin provisions.  Failure to submit or failure to retain documentation for all services billed to the Medicaid Program may result in recovery of payments for Medicaid services and may result in sanctions to the provider’s Medicaid participation[.]

(Emphasis added.)

7. In March of 1998, Sandra Call, an employee of the Division, was assigned to audit claims submitted by Bell-Wisdom.  Call developed a statistical sample of claims containing 172 claims out of the 688 claims for payment submitted by Bell-Wisdom from January 1, 1997, through December 1, 1997 (25 percent random sampling).  The sample involved the records of 53 clients.

8. On May 27, 1998, Call arrived at Bell-Wisdom’s place of business for the on-site audit.  Call did not inform Bell-Wisdom in advance of the audit.  Upon her arrival, Call requested to see the complete records of the 53 clients.  Bell-Wisdom’s office was busy on that day.  Bell-Wisdom was meeting with clients, and she had a caseworker waiting to see her from the Department’s Division of Family Services.  Bell-Wisdom produced files of 10 of the clients.  When asked about the remaining files, Bell-Wisdom indicated that she had been in an automobile accident and that some of her files had been in the trunk of the vehicle and remained there.  Bell-Wisdom offered to go retrieve the files from her wrecked car in Rolla, Missouri.  However, Call stated that she would return on the following day to review the remaining files. 

9. Many of the progress notes supplied on the first day of the audit were photocopies of one another with only the date of the therapy session changed.  The progress notes of client J.W., with the exception of one session, were all identical to one another and were identical to those of her sibling, K.W., also a client. 

10. On May 28, 1998, Bell-Wisdom produced approximately 30 files to Call.  Bell-Wisdom indicated that only 7 of these files were from her wrecked car and that the rest were in her office, but that she didn’t have time to pull them on the previous day.

11. An even larger percentage of the progress notes in the files produced on the second day of the audit were photocopies of one another.  The progress notes of child K.V. were exactly the same from December 21, 1995, to April 13, 1998, except for the date and time of service.

12. In the files of M.L.B. and J.B., the master of all the other photocopied progress notes were from dates in the middle or near the end of their treatment periods.

13. Bell-Wisdom claimed that the remaining files from her wrecked car were oil- and water-soaked and that she had broken her photocopier trying to copy them.  Call told Bell-Wisdom that she would need to see the remaining files even if they were oil- and water-soaked.

14. Bell-Wisdom brought in a garbage bag containing files soaked with water and oil.  Call was able to examine the files of four clients, but she saw no progress notes from Bell-Wisdom in those files.  Call instructed Bell-Wisdom to dry the remaining files and send photocopies to her.

15. At the end of the on-site audit on May 28, 1998, Call asked if Bell-Wisdom had given her everything that would reflect treatment services for the clients.  Bell-Wisdom indicated that she had done so.  Bell-Wisdom signed a statement on a disclosure form affirming that she had turned over all of her medical record documentation, in its entirety, for the recipients listed by the Division for its audit.  

16. On or about June 22, 1998, Call received what were purported to be photocopies of the client files that had been oil- and water-soaked.  All of the client files in this last group contained progress notes for each date of service (even the four files that appeared to have no progress notes when Call examined the wet pages on site).  Those progress notes were primarily photocopies of each other, but each progress note had some text changes, so the Division assessed no overpayment.

17. Bell-Wisdom received Medicaid reimbursements in 1997 as set forth below, although her client records indicated the following problems:
  


Client
Date of Service
Payment
Problem with Record

MAB
4-23-97
$48
Photocopied



5-1-97
$48
No progress note


TNL
6-11-97
$72
Session time not listed


VM
1-23-97
$58
Photocopied



4-24-97
$58
Photocopied 



4-24-97

$58
Photocopied 


CR
9-18-97
$48
Photocopied



10-9-97
$48
Photocopied


TSR
4-22-97
$48
Photocopied



5-13-97
$24
Photocopied



10-21-97
$48
Record missing



10-28-97
$48
Record missing



11-4-97
$48
Record missing


JW
1-3-97
$58 
Photocopied



1-3-97
$29 
Photocopied



1-10-97
$29 
Photocopied



1-10-97
$58 
Photocopied



1-17-97
$29 
Photocopied



1-17-97
$58 
Photocopied


KW
1-3-97
$29 
Photocopied



1-3-97
$29 
Photocopied



1-10-97
$29 
Photocopied



1-10-97
$29 
Photocopied



1-17-97
$29 
Photocopied



1-17-97
$29 
Photocopied


KF
1-24-97
$58 
Photocopied



1-31-97
$58 
Photocopied



4-25-97
$58 
Photocopied



5-2-97
$58 
Photocopied



8-23-97
$58 
Photocopied



8-23-97
$58 
Photocopied



8-30-97
$58 
Photocopied



8-30-97
$58 
Photocopied



9-6-97
$58 
Photocopied



9-6-97
$58 
Photocopied



9-13-97
$58 
Photocopied



9-13-97
$58 
Photocopied



9-20-97
$58 
Photocopied



9-20-97
$58 
Photocopied



9-27-97
$58 
Photocopied



9-27-97
$58 
Photocopied



10-4-97
$58 
Photocopied



10-4-97
$29 
Photocopied



10-11-97
$58 
Photocopied



10-11-97
$29 
Photocopied



10-18-97
$58 
Photocopied



10-18-97
$58 
Photocopied



10-25-97
$58 
Photocopied



10-25-97
$58 
Photocopied



11-1-97
$58 
Photocopied



11-1-97
$58 
Photocopied



11-8-97
$58 
Photocopied



11-8-97
$58 
Photocopied


AF
1-6-97
$58 
Photocopied



1-6-97
$58 
Photocopied



1-15-97
$58 
Photocopied



1-15-97
$58 
Photocopied



1-20-97
$58 
Photocopied



1-20-97
$58 
Photocopied


DJ
1-22-97
$48 
Photocopied



1-22-97
$24 
Photocopied



1-29-97
$48 
Photocopied



1-29-97
$24 
Photocopied


TAL
1-27-97
$48 
Photocopied



1-27-97
$24 
Photocopied



4-21-97
$24 
Photocopied



4-21-97
$48 
Photocopied



4-28-97
$24 
Photocopied



4-28-97
$48 
Photocopied



5-3-97
$24 
Photocopied



5-3-97
$48 
Photocopied



5-5-97
$24 
Photocopied



5-5-97
$48 
Photocopied


TM
1-22-97
$29 
Photocopied



1-22-97
$58 
Photocopied



1-29-97
$29 
Photocopied



1-29-97
$58 
Photocopied



4-16-97
$58 
Photocopied



4-24-97
$29 
Photocopied



4-24-97
$58 
Photocopied



5-1-97
$29 
Photocopied



5-1-97
$58 
Photocopied



5-7-97
$58 
Photocopied



5-7-97
$58 
Photocopied



5-10-97
$58 
Photocopied



5-10-97
$58 
Photocopied



5-12-97
$29 
Photocopied



5-12-97
$58 
Photocopied


BP
8-18-97
$58 
Photocopied



8-25-97
$58 
Photocopied



9-3-97
$58 
Photocopied



9-8-97
$58 
Photocopied



9-8-97
$58 
Photocopied



9-16-97
$58 
Photocopied



9-16-97
$29 
Photocopied


MLB
1-6-97
$48 
Photocopied



1-6-97
$24 
Photocopied



1-13-97
$48 
Photocopied



1-20-97
$48 
Photocopied


JB
1-8-97
$48 
Photocopied



1-8-97
$24 
Photocopied



1-15-97
$48 
Photocopied



2-5-97
$24 
Photocopied


EC
1-23-97
$58 
Photocopied



1-23-97
$58 
Photocopied



1-30-97
$58 
Photocopied



1-30-97
$58 
Photocopied



4-24-97
$58 
Photocopied



4-24-97
$58 
Photocopied



5-1-97
$58 
Photocopied



5-1-97
$58 
Photocopied



5-8-97
$58 
Photocopied


GD
8-18-97
$58 
Photocopied



8-18-97
$58 
Photocopied



8-25-97
$58 
Photocopied



8-25-97
$58 
Photocopied



9-5-97
$58 
Photocopied



9-5-97
$58 
Photocopied



9-8-97
$58 
Photocopied



9-8-97
$58 
Photocopied


JD
1-28-97
$48 
Photocopied



4-22-97
$58 
Photocopied



5-1-97
$58 
Photocopied



5-3-97
$58 
Photocopied



5-8-97
$58 
Photocopied



5-8-97
$58 
Photocopied



5-12-97
$58 
Photocopied



5-12-97
$58 
Photocopied



8-20-97
$58 
Photocopied



8-20-97
$58 
Photocopied



8-27-97
$58 
Photocopied



8-27-97
$58 
Photocopied



9-3-97
$58 
Photocopied



9-3-97
$58 
Photocopied



9-10-97
$58 
Photocopied



9-10-97
$58 
Photocopied


JEF
1-24-97
$58 
Photocopied



1-24-97
$58 
Photocopied



1-31-97
$58 
Photocopied



1-31-97
$58 
Photocopied



4-25-97
$58 
Photocopied



5-2-97
$58 
Photocopied



8-18-97
$58 
Photocopied



8-18-97
$58 
Photocopied



8-25-97
$58 
Photocopied



8-25-97
$58 
Photocopied



9-8-97
$58 
Photocopied



9-8-97
$58 
Photocopied



9-15-97
$58 
Photocopied



9-15-97
$29 
Photocopied



9-22-97
$58 
Photocopied



9-22-97
$29 
Photocopied



9-29-97
$58 
Photocopied



9-29-97
$29 
Photocopied



10-6-97
$58 
Photocopied



10-6-97
$29 
Photocopied



10-13-97
$58 
Photocopied



10-13-97
$58 
Photocopied



10-20-97
$58 
Photocopied



10-20-97
$58 
Photocopied



10-27-97
$58 
Photocopied



10-27-97
$58 
Photocopied



11-3-97
$58 
Photocopied



11-3-97
$58 
Photocopied


JMF
1-24-97
$58 
Photocopied



1-31-97
$58 
Photocopied



4-25-97
$58 
Photocopied



5-2-97
$58 
Photocopied



8-20-97
$58 
Photocopied



8-20-97
$58 
Photocopied



8-27-97
$58 
Photocopied



8-27-97
$58 
Photocopied



9-3-97
$58 
Photocopied



9-3-97
$58 
Photocopied



9-10-97
$58 
Photocopied



9-10-97
$58 
Photocopied



9-17-97
$58 
Photocopied



9-17-97
$29 
Photocopied



9-24-97
$29 
Photocopied



9-24-97
$29
Photocopied



10-1-97
$29 
Photocopied



10-1-97
$29 
Photocopied



10-8-97
$58 
Photocopied



10-8-97
$29 
Photocopied



10-15-97
$58 
Photocopied



10-15-97
$58 
Photocopied



10-22-97
$58 
Photocopied



10-22-97
$58 
Photocopied



10-29-97
$58 
Photocopied



11-1-97
$58 
Photocopied



11-5-97
$58 
Photocopied



11-5-97
$58 
Photocopied


RF
1-24-97
$58 
Photocopied



1-31-97
$58 
Photocopied



4-25-97
$58 
Photocopied



4-25-97
$58 
Photocopied



5-2-97
$58 
Photocopied



5-2-97
$58 
Photocopied



5-9-97
$58 
Photocopied



5-9-97
$58 
Photocopied



5-16-97
$58 
Photocopied



5-16-97
$58 
Photocopied



8-22-97
$58 
Photocopied



8-22-97
$58 
Photocopied



8-29-97
$58 
Photocopied



8-29-97
$58 
Photocopied



9-5-97
$58 
Photocopied



9-5-97
$58 
Photocopied



9-12-97
$58 
Photocopied



9-12-97
$58 
Photocopied



9-19-97
$58 
Photocopied



9-19-97
$29 
Photocopied



9-26-97
$58 
Photocopied



9-26-97
$29 
Photocopied



10-3-97
$58 
Photocopied



10-3-97
$29 
Photocopied



10-10-97
$58 
Photocopied



10-10-97
$29 
Photocopied



10-17-97
$58 
Photocopied



10-17-97
$58 
Photocopied



10-24-97
$58 
Photocopied



10-24-97
$58 
Photocopied



10-31-97
$58 
Photocopied



10-31-97
$58 
Photocopied



11-7-97
$58 
Photocopied



11-7-97
$58 
Photocopied


JDF
2-5-97
$24 
Photocopied



3-5-97
$48
Photocopied



3-5-97
$24 
Photocopied



3-19-97
$48
Photocopied



3-19-97
$24 
Photocopied


CG
1-23-97
$58
Photocopied



1-23-97
$58
Photocopied



1-30-97
$48
Photocopied



1-30-97
$48
Photocopied



5-1-97
$58
Photocopied



5-7-97
$58
Photocopied



5-7-97
$58
Photocopied



5-8-97
$58
Photocopied



5-8-97
$58
Photocopied



5-12-97
$58
Photocopied



5-12-97
$58
Photocopied


Lea.G
4-23-97
$24
Photocopied



4-23-97
$48
Photocopied



4-30-97
$24
Photocopied



4-30-97
$48
Photocopied


Les.G
1-7-97
$48
Photocopied



1-7-97
$24
Photocopied



1-14-97
$48
Photocopied



1-14-97
$24
Photocopied


MH
9-24-97
$58
Photocopied



10-1-97
$58
Photocopied



10-8-97
$58
Photocopied



10-22-97
$58
Photocopied


JK
6-27-97
$58
Photocopied



7-11-97
$58
Photocopied



7-18-97
$58
Photocopied



9-9-97
$48
Photocopied


RK
6-20-97
$58
Photocopied



6-20-97
$58
Photocopied



6-27-97
$58
Photocopied



6-27-97
$58
Photocopied



7-11-97
$58
Photocopied



7-11-97
$58
Photocopied



7-18-97
$58
Photocopied



7-18-97
$58
Photocopied


CMJ

1-28-97
$58
Photocopied



1-28-97
$29
Photocopied



8-19-97
$58
Record missing



9-2-97
$29
Record missing



9-2-97
$58
Record missing



10-14-97
$29
Photocopied


LN
1-28-97
$48
Record missing



1-28-97
$24
Record missing



4-22-97
$48
Photocopied



4-22-97
$24
Photocopied



5-6-97
$48
Photocopied



5-6-97
$24
Photocopied



5-13-97
$48
Photocopied



5-13-97
$24
Photocopied



8-20-97
$48
Photocopied



8-20-97
$24
Photocopied



8-27-97
$48
Photocopied



8-27-97
$24
Photocopied



9-3-97
$48
Photocopied



9-3-97
$24
Photocopied



9-10-97
$48
Photocopied



9-10-97
$24
Photocopied


TN
1-28-97
$48
Photocopied



1-28-97
$24
Photocopied



4-22-97
$48
Photocopied



4-22-97
$24
Photocopied



4-29-97
$48
Photocopied



5-6-97
$48
Photocopied



5-6-97
$24
Photocopied



5-13-97
$48
Photocopied



5-13-97
$24
Photocopied



8-20-97
$48
Photocopied



8-27-97
$48
Photocopied



9-3-97
$48
Photocopied



9-10-97
$48
Photocopied


SP
1-6-97
$48
Photocopied



1-9-97
$48
Photocopied



1-13-97
$48
Photocopied



1-16-97
$48
Photocopied



1-20-97
$48
Photocopied



1-20-97
$48
Photocopied


TRR
9-16-97
$48
Photocopied



9-16-97
$24
Photocopied



9-23-97
$48
Photocopied



9-23-97
$24
Photocopied



9-30-97
$48
Photocopied



9-30-97
$24
Photocopied



10-7-97
$48
Photocopied



10-7-97
$24
Photocopied



10-21-97
$48
Photocopied



10-21-97
$48
Photocopied



10-28-97
$48
Photocopied



10-28-97
$24
Photocopied


TJR
9-16-97
$24
Photocopied



9-23-97
$24
Photocopied



9-30-97
$24
Photocopied



10-7-97
$24
Photocopied



10-21-97
$24
Photocopied



10-28-97
$24
Photocopied



10-29-97
$48
Record missing


AS
9-19-97
$58
Photocopied



9-19-97
$29
Photocopied



9-26-97
$58
Photocopied



9-26-97
$29
Photocopied



10-3-97
$58
Photocopied



10-3-97
$29
Photocopied



10-10-97
$58
Photocopied



10-10-97
$29
Photocopied



10-17-97
$58
Photocopied



10-17-97
$58
Photocopied



10-24-97
$58
Photocopied



10-24-97
$58
Photocopied



11-1-97
$58
Photocopied



11-1-97
$58
Photocopied


KV
1-9-97
$48
Photocopied



1-9-97
$48
Photocopied



10-16-97
$48
Record missing



10-16-97
$48
Record missing



10-23-97
$48
Record missing



10-23-97
$48
Record missing



10-30-97
$48
Record missing



11-3-97
$48
Photocopied



11-3-97
$48
Photocopied


JS
1-8-97
$58
Record missing



1-15-97
$58
Record missing



10-18-97
$58
Record missing



10-18-97
$58
Record missing



10-25-97
$58
Record missing



10-25-97
$58
Record missing



11-1-97
$58
Record missing



11-8-97
$58
Record missing



11-8-97
$58
Record missing


NG
1-28-97
$24
Record missing



1-28-97
$48
Record missing



2-11-97
$24
Record missing


TH
5-8-97
$116
Record missing


CF
1-23-97
$58
Record missing



1-23-97
$29
Record missing



4-21-97
$87
Record missing


NH
4-21-97
$48
Record missing



4-21-97
$48
Record missing


KM
11-3-97
$29
Record missing


TOTAL
$18,093
18. By letter dated July 14, 1998, the Division issued its final decision to recoup, by withholding from monthly payments, $74,668.64 that Bell-Wisdom was allegedly overpaid because of incorrect billings for the period January 1, 1997, through December 31, 1997.
  The letter provided an outline of incorrect billing procedures in part as follows:

A)  Billed for services when the treatment notes/entries are photocopies of previous notes/entries.

Each therapy session should be “unique” and therefore documentation should be specific to the session and distinct.  It is, therefore, not permissible/acceptable to photocopy a progress note and use it for several different sessions for the same recipient and/or different recipients.

B)  Billed for services which were not found to be documented in the record on the date billed.

*   *   *   

C)  Billed for services when part of the treatment notes/entries were photocopies of previous note/entry; with scant additions made.  These were allowed at this time, however, will not be allowed in the future.  Please refer to item ‘A’, above.

D)  Billed for services without documentation of time spent with the client/recipient.


19.
On July 27, 1998, Bell-Wisdom filed a complaint challenging the Division’s final decision and requested a stay order. 


20.
On August 12, 1998, this Commission issued a stay order conditioned upon Bell-Wisdom posting a $4,000 bond.  Bell-Wisdom subsequently posted a $4,000 bond. 


21.
On January 24, 2000, this Commission held a hearing and issued an order lifting the stay and forfeiting the bond posted by Bell-Wisdom.  The $4,000 bond was forfeited to the Division.

Conclusions of Law


We have jurisdiction to hear Bell-Wisdom’s petition.  Sections 208.156 and 621.055.
   This Commission is an independent decision-maker in disputes between state administrative agencies and entities affected by the agency’s actions.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20 (Mo. banc 1990).   Because our decision becomes the administrative action of the agency, we have the same authority as the Division to decide whether Bell-Wisdom is subject to recoupment for an overpayment under the Medicaid program.  Id. at 20-21.


We do not merely review the Division’s decision, but we find facts and make an independent decision by applying existing law to the facts.  Id. at 20; Geriatric Nursing Facility v. Department of Social Services, 693 S.W.2d 206, 209 (Mo. App., W.D. 1985).  We have the 

same degree of discretion as the Division and need not exercise it the same way.  State Bd. of Regis’n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., K.C.D. 1974). 


Bell-Wisdom has the burden to prove her case by a preponderance of the credible evidence.  Section 621.055.1.  This Commission must judge the credibility of the witnesses, and we have the discretion to believe all, part, or none of the testimony of any witness.  Harrington v. Smarr, 844 S.W.2d 16, 19 (Mo. App., W.D. 1992).  When there is a direct conflict in the testimony, we must make a choice between the conflicting testimony.  Id.  Our Findings of Fact reflect our determination of the credibility of witnesses. 

A.  Adequate Records


Bell-Wisdom provided services for which benefit payments are authorized under Title XIX of the Federal Social Security Act, 42 U.S.C. sections 1396, et seq., and under section 208.152.  The state Medicaid plan must require that providers generate and retain records necessary to disclose the extent of services rendered to Medicaid recipients pursuant to federal regulation 42 CFR section 431.107 (1992), which provides in part:


(b) Agreements.  A state plan must provide for an agreement between the Medicaid agency and each provider or organization furnishing services under the plan in which the provider or organization agrees to:  


(1) Keep any records necessary to disclose the extent of services the provider furnishes to recipients; 


(2) On request, furnish to the Medicaid agency . . . any information maintained under paragraph (b)(1) of this section and any information regarding payments claimed by the provider for furnishing services under the plan[.]

By Missouri statute, the Division has authority to issue regulations regarding the required documentation for Medicaid providers to receive reimbursement.  Section 208.201.5 provides in part:

[T]he division of medical services shall have the power:

*   *   *   


(8) To define, establish and implement the policies and procedures necessary to administer payments to providers under the medical assistance program; 


(9) To conduct utilization reviews to determine the appropriateness of services and reimbursement amounts to providers participating in the medical assistance program[.]

The Division promulgated Regulation 13 CSR 70-3.030 (1994), which sets forth the recordkeeping requirement as follows: 

(1) The following definitions will be used in administering this rule:


(A) Adequate documentation means documentation from which services rendered and the amount of reimbursement received by a provider can be readily discerned and verified with reasonable certainty.  Adequate medical records are records which are of the type and in a form from which symptoms, conditions, diagnosis, treatments, prognosis and the identity of the patient to which these things relate can be readily discerned and verified with reasonable certainty.  All documentation must be made available at the same site at which the service was rendered.

*   *   * 


(J) Records means any books, papers, journals, charts, treatment histories, medical histories, tests and laboratory results, photographs, X rays and any other recordings of data or information made by or caused to be made by a provider relating in any way to services provided to Medicaid recipients and payments charged or received.  Medicaid claim for payment information appointment books, financial ledgers, financial journals or any other kind of patient charge without corresponding adequate medical records do not constitute adequate documentation;

*   *   *

(2) Program Violations.


(A) Sanctions may be imposed by the Medicaid agency against a provider for any one (1) or more of the following reasons:

*   *   *


2.  Submitting, or causing to be submitted, false information for the purpose of obtaining greater compensation that that to which the provider is entitled under applicable Medicaid program policies or rules, including, but not limited to, the billing or coding of services which results in payments in excess of the fee schedule for the service actually provided or billing or coding of services which results in payments in excess of the provider’s charges to the general public for the same services, or altering or falsifying medical records to obtain or verify a greater payment than authorized by a fee schedule or reimbursement plan;

*   *   *


4.  Making available, and disclosing to the Medicaid agency or its authorized agents, all records relating to services provided to Medicaid recipients and Medicaid payments . . . is mandatory for all providers.  Copies of records must be provided upon request of the Medicaid agency or its authorized agents.  Failure to make these records available on a timely basis at the same site at which the services were rendered, or failure to provide copies as requested, or failure to keep and make available adequate records which adequately document the services and payments shall constitute a violation of this section and shall be a reason for sanction;

*   *   *


7.  Breaching of the terms of the Medicaid provider agreement [or] any current written and published policies and procedures of the Medicaid program (such as are contained in provider manuals or bulletins) . . . ;

*   *   *


28.  Having services billed and rendered which were upgraded from those actually ordered or billing or coding services in a manner that services are paid for as separate procedures when, in fact, the services were performed concurrently or sequentially and should have been billed or coded as integral components of a total service as prescribed in Medicaid policy for payment in a total payment less than the aggregate of the improperly separated services[.]

(Emphasis added.)


Regulation 13 CSR 70-3.030(3)(M) provides for the sanction of retroactive denial of payments as follows:

(3) Any one (1) or more of the following sanctions may be invoked against providers for any one (1) or more of the program violations specified in section (2) of this rule:

*   *   *


(M) Retroactive denial of payments[.]


Missouri Medicaid Provider Manual, Psychology/Counseling Services (October, 1992), provides on page 13-6:

Reimbursement for each service requires the following documentation in the patient’s medical record:

· The specific service(s) rendered; 

· The date and actual time taken to deliver the service;

· The setting in which the service was rendered;

· The pertinence of the service to the Treatment Plan;

· Identification of other agencies working with the client;

· Plans for coordinating services with other agencies;

· Identify medications which have been prescribed for the individual;

· Client’s progress toward the goals stated in the Treatment Plan (progress notes).

(Emphasis added.)


Missouri Medicaid Bulletin, Psychology/Counseling Services, Vol. 19, No. 1 (January 1, 1997), provides in part:  

Documentation requirements:

Reimbursement for each date of service requires all of the following documentation in the patient’s medical record:

· The specific services rendered;

· The date and actual time taken to deliver the service; 

· The setting in which the service was rendered;

· The pertinence of the service to the treatment plan (the plan of treatment is a required document in the overall records for the patient); and

· Client’s progress toward the goals stated in the treatment plan (progress notes).
*   *   * 

The requirement to document services and to release records to representative[s] of the Department of Social Services or the U.S. Department of Health and Human Services is stated in the following documents, Medicaid state regulation (13 CSR 70-3) Conditions of Provider Participation, Reimbursement and Procedure of General Applicability.  These requirements are also repeated on the Title XIX Participation Agreement, which is a document signed by all providers upon enrollment as a Medicaid provider.

(Emphasis added.)


Missouri Medicaid Bulletin, Psychology/Counseling Services, Vol. 20, No. 1 (June 1, 1998), provides in part:  



Documentation Requirements

To be reimbursed, documentation for each date of service must contain the following information in the patient’s medical record.  This documentation must be in narrative form, fully describing each session billed.  A checkoff list or pre-established form will not be accepted as sole documentation.  Multiple services rendered to a client on the same date of service must be documented separately.  

· First and last name of client, (in the case of family therapy, names and relationships to client of all persons present);

· The specific service(s) rendered;

· Name of person who provided the service;

· The date (month/date/year) and actual begin and end time (e.g. 4:00-4:30 p.m.) taken to deliver the service;

· The setting in which the service was rendered;

· The pertinence of the service to the treatment plan (the plan of treatment is a required document in the overall records for the patient); and

· The individual’s progress toward the goals stated in the treatment plan (progress notes).

· When interactive therapy is billed the provider must document the need for this service and equipment, devices, or other mechanism of equipment used.

*    *    *

The requirement to document services and to release records to representatives of the Department of Social Services or the U.S. Department of Health and Human Services is stated in the following documents, Missouri Code of State Regulations (13 CSR 70-3) Conditions of Provider Participation, Reimbursement and Procedure of General Applicability.  These requirements are also repeated in the Title XIX Participation Agreement, which is a document signed by all providers upon enrollment as a Medicaid provider.


Bell-Wisdom argues that the Division’s regulations in effect at the time of the audit do not specifically prohibit the use of photocopied progress notes.  Bell-Wisdom argues that the Division’s interpretation of its rules as set forth in the 1998 Medicaid bulletin, which requires records to be unique for each visit and therefore not photocopied, cannot be applied retroactively to the records reviewed during the audit.


The Division argues that it has not applied its rules or bulletins in a retroactive manner.  The Division asserts that Bell-Wisdom’s progress notes, which are identical copies of the 

progress notes of other therapy sessions, do not meet the established definition of adequate records under 13 CSR 70-3.130(1)(A) because they do not contain sufficient information to enable the Division to verify the delivery of services for which payment was claimed.  The Division further argues that the Medicaid bulletin and manual provisions in effect during 1997 provided adequate notice that documentation specific to each client’s progress toward treatment goals was required for each progress note.


We agree with Bell-Wisdom that the Division cannot retroactively apply its regulations or bulletins to actions occurring prior to the time that such regulations or bulletins were promulgated.  Due process of law requires the Division to provide notice sufficient for Bell-Wisdom to prepare the proper records.  See Duncan v. Missouri Bd. For Arch’ts, Prof’l Eng’rs & Land Surv’rs, 744 S.W.2d 524, 538-39 (Mo. App., E.D. 1988).  The Division’s 1998 bulletin provisions, which were issued on June 1, 1998, cannot be applied to the 1997 records at issue in this case.


Nevertheless, we agree with the Division that Bell-Wisdom’s photocopied records are insufficient under the rules, regulations, bulletins, and manuals existing and in effect when those records were made in 1997.
  Regulation 13 CSR 70-3.030(1)(A) provides that adequate records are records in which the “services” and “treatments” can be “readily discerned and verified with reasonable certainty.” (emphasis added).  Bell-Wisdom’s photocopied progress notes did not allow the specific treatments and services in those sessions to be readily discerned and verified with reasonable certainty.  


Bell-Wisdom’s photocopied progress notes are insufficient under the Medicaid manual and bulletin provisions existing in 1997.  Bell-Wisdom signed a Medicaid provider participation agreement, in which she agreed to retain “all records and documents required by applicable regulation and Medicaid manual and bulletin provisions.”  The 1992 Medicaid manual provision requires documentation “for each service” of “[t]he specific service(s) rendered,” the “pertinence of the service to the Treatment Plan,” and the “[c]lient’s progress toward the goals stated in the Treatment Plan.” (emphasis added).  The Medicaid bulletin dated January 1, 1997, requires documentation requirements “for each date of service” showing “[t]he specific services rendered,” “[t]he pertinence of the service to the treatment plan,” and the “[c]lient’s progress toward the goals stated in the treatment plan.” (emphasis added).  Bell-Wisdom’s photocopied progress notes clearly fail to state the specific services rendered and progress attained for each date of service as required under the Medicaid manual and bulletin provisions existing in 1997.


Bell-Wisdom argues that the Division retroactively applied a provision of its 1998 bulletin, which required for the first time a notation of the “clock time” of the therapy session (e.g. 4:00-4:30 p.m.).  However, the Division’s final decision identified instances in which Bell-Wisdom “[b]illed for services without documentation of time spent with the client/recipient.”  The Division actually applied a provision of its 1997 bulletin, which required the “date and actual time taken to deliver the service.”  We conclude that the Division cannot and did not retroactively apply any provision of its 1998 bulletin.


Bell-Wisdom claimed that she kept daily service records on yellow pads, which she did not provide to the Division out of loyalty to her clients.  However, Bell-Wisdom signed a disclosure statement after the audit indicating that she provided all of her records to the auditor.  

Disclosure of all records relating to Medicaid services is required under Regulation 13 CSR 70-3.030(2)(A)4 and under the Medicaid provider agreement signed by Bell-Wisdom.  She has cited no authority, pertaining to client confidentiality or otherwise, for refusing to provide such documents.  Her failure to produce those documents for the Division or submit them as a sealed record at the hearing is a further indication that she failed to carry her burden of proof.  


We conclude that Bell-Wisdom failed to keep adequate records to document services in violation of 13 CSR 70-3.030(2)(A)4.  She thereby breached the terms of her Medicaid provider agreement and violated the existing provider manual and bulletin in violation of 13 CSR 70-3.030(2)(A)7.  The payments made with respect to the inadequate documentation are subject to recoupment under paragraph 6 of the provider agreement and under 13 CSR 70-3.030(3)M.

B.  Overpayment


The calculation for the amount of an overpayment, when the audit is done by statistical sample, is set forth at section (3) of Regulation 13 CSR 70-3.130:

When a review of a provider’s claims by statistical sampling has been computed, a total overpayment shall be computed by totaling all overpayments for the statistical sample and subtracting all underpayments found in the sample to obtain a total overpayment.  This total is then divided by the number of claims contained in the statistical sample to obtain an average overpayment for the sample.  The total overpayment for the review will then be determined by multiplying the average sample overpayment by the number of claims in the review group. . . . 

As a formula, the total overpayment equals:

Total Sample Overpayments – Total Sample Underpayments
x
# of 1997 Claims



# of Claims in Sample



For Bell-Wisdom, the amounts as set forth in our Findings of Fact are:




$18,093  -  $0


x 

688
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Therefore, the amount of the overpayment computed pursuant to 13 CSR70-3.130(3) is $72,372.


Regulation 13 CSR 70-3.030(4)(A) sets forth the following factors to be considered in determining the sanctions to be imposed:


1.  Seriousness of the offense(s).  The state agency shall consider the seriousness of the offense(s) including, but not limited to, whether or not an overpayment (that is, financial harm) occurred to the program, whether substandard services were rendered to Medicaid recipients, or circumstances were such that the provider’s behavior could have caused or contributed to inadequate or dangerous medical care for any patient(s), or a combination of these.  Violation of pharmacy laws or rules, practices potentially dangerous to patients and fraud are to be considered particularly serious;


2.  Extent of the violations.  The state Medicaid agency shall consider the extent of the violations as measured by, but not limited to, the number of patients involved, the number of Medicaid claims involved, the number of dollars identified in any overpayment and the length of time over which the violations occurred.  The Medicaid agency may calculate an overpayment or impose sanctions under this rule by reviewing records pertaining to all or part of a provider’s Medicaid claims . . . ;


3.  History of prior violations.  The state agency shall consider whether or not the provider has been given notice of prior violations of this rule or other program policies.  If the provider has received notice and has failed to correct the deficiencies or has resumed the deficient performance, a history shall be given substantial weight supporting the agency’s decision to invoke sanctions.  If the history includes a prior imposition of sanction, the agency should not apply a lesser sanction in the second case, even if the subsequent violations are of a different nature;


4.  Prior imposition of sanctions.  The Medicaid agency shall consider more severe sanctions in cases where a provider has been subject to sanctions by the Missouri Medicaid program, any other governmental medical program, Medicare or exclusion by any private medical insurance carriers for misconduct in billing or professional practice . . . ;


5.  Prior provision of provider education.  In cases where sanctions are being considered for billing deficiencies only, the Medicaid agency may mitigate its sanction if it determines that prior provider education was not provided. . . ;


6.  Actions take or recommended by peer review groups, licensing boards or Professional Review Organizations (PRO) or utilization review committees[.] 


Upon considering the factors set forth in Regulation 13 CSR 70-3.030(4)(A), we note that Bell-Wisdom’s photocopied progress notes involved extensive claims for numerous clients over an entire year.  The failure to provide accurate and complete progress notes is a serious matter because it affects not only the funding agency, but also other entities involved in the treatment of the clients.  Therefore, we conclude that the withholding and recoupment is an appropriate sanction to be imposed as authorized under 13 CSR 70-3.030.

Summary
We conclude that Bell-Wisdom failed to keep adequate documentation of Medicaid services rendered to her clients.  She failed to carry her burden of proof to establish that she had not been overpaid for those services.  The Division is therefore entitled to recoup $72,392 from Bell-Wisdom, less any other amounts already recouped by the Division, including the $4,000 forfeited bond.


SO ORDERED on January 16, 2001.



________________________________



WILLARD C. REINE



Commissioner

�The clients are in the same order in which they appear in Respondent’s Exhibits I and N and as described in the hearing transcript beginning at page 206.  Only the initials of the clients are used, including the middle initial, if necessary, as set forth in Respondent’s Exhibit G. 





�Photocopied, as used in this finding, means that progress notes of prior meeting were photocopied with no changes except date and time.





�Of the 4 units that were billed, three units were disallowed by the Division.





�Two billings on the same date are for individual therapy and family therapy.


�The family therapy portion of note was photocopied.





�In the record, the same individual was referred to as CM, CJ, CJ(M) and CM(J). 


�This amount was calculated using a formula found in the Division’s regulations.  The letter states that Bell-Wisdom would be required to attach treatment records to all future claims and that all such claims would be reviewed prior to payment.  The letter further indicates that Bell-Wisdom would be required to send a written plan of corrective action to resolve noncompliance with the program policy.


�Statutory references are to the 1994 Revised Statutes of Missouri, unless otherwise noted.


�Essentially the same language pertaining to documentation requirements in the 1997 Bulletin is also set forth in the 1993 Bulletin (Respondent’s Exhibit H).


�Purported changes in statewide Medicaid policy that are set forth in bulletins or manuals, which do not comply with rulemaking procedures set forth in Chapter 536, are given no effect either as a rule or as a valid term of contract.   NME Hospitals, Inc. v. Department of Social Services, 850 S.W.2d 71, 75 (Mo. banc 1993).  However, in this case, the manual and bulletin provisions in effect during 1997 do not appear to have changed any statewide Medicaid policy.  
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