Before the

Administrative Hearing Commission

State of Missouri

DIRECTOR OF DEPARTMENT OF
)

PUBLIC SAFETY,
)



)



Petitioner,
)




)


vs.

)

No. 97-0945 PO




)

SCOTT R. BEELER,

)




)



Respondent.
)

FINDINGS OF FACT AND CONCLUSIONS OF LAW


On April 18, 1997, the Director of the Department of Public Safety filed a complaint seeking to discipline the peace officer certificate of Scott Beeler for killing someone during a traffic stop.  The Director asked that we hold the complaint in abeyance pending criminal charges against Beeler based on the same facts as the complaint.  We convened a hearing on the complaint on September 18, 2000.  Assistant Attorneys General Ted Bruce and Andrea Spillars represented the Director.  Though notified of the time and place of the hearing, Beeler made no appearance.  The Director waived written argument.  Our reporter filed the transcript on September 26, 2000.  

Findings of Fact

1. Beeler holds peace officer Certificate No. ##-####.  That certificate is, and was at all relevant times, current.  At all relevant times, Beeler was the chief of police for Lancaster, Schuyler County, Missouri.  

2. A peace officer should use deadly force only if no lesser degree will neutralize the threat he faces.  

3. On December 31, 1996, at 2:00 a.m., Beeler pulled over Ashley Colin McElroy, 19 years of age, for driving with a burned out headlight.  While Beeler was standing next to the driver’s-side window, which was open six inches, McElroy started to pull something from under the car seat with his right hand.  

4. Beeler put his service pistol inside the car and started firing.  One shot went into McElroy’s empty and upraised left hand.  Another shot went through Beeler’s shoulder and down through both of his lungs.  As McElroy fell over to his right, another shot entered the left side of McElroy’s chest, traveled upward passing through his lungs and aorta, and exited the right side of his chest, striking the right arm.  

5. After those shots, Beeler could see that what McElroy had pulled from below the seat.  It was a claw hammer.  Beeler fired three more times.  

6. Each of the last three bullets struck McElroy in lower back or upper buttocks.  One entered on the left, and passed through the intestines and chest.  The other two entered on the right.  One passed through the intestines, stomach and liver, and stopped at the diaphragm.  The other passed out through the front of McElroy’s abdomen.  

7. Beeler radioed for assistance, but did not request an ambulance.  The Schuyler County Sheriff arrived within five minutes.  Beeler said to him, “Don, I’m tired of this shit.
  He pulled a hammer on me, and I shot him.  I hope the son of a bitch is dead.  Should I call an ambulance?”  The sheriff called an ambulance, but McElroy was already dead.  

Conclusions of Law


We have jurisdiction to hear the Director’s complaint.  Section 590.135.6.
  The Director argues that Beeler is subject to discipline under section 590.135.2(6), which allows discipline for:

Gross misconduct indicating inability to function as a peace officer[.]

The Director has the burden of proving that Beeler has committed an act for which that provision  allows discipline.  Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  

Misconduct means “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”  Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs v. Duncan, No. AR-84-0239, at 125 (Mo. Admin. Hearing Comm’n, Nov. 15, 1985), aff’d, 744 S.W.2d 524 (Mo. App., E.D. 1988).  The term “gross” indicates that either an especially egregious mental state or harm is required.  Id. at 533.  The duties of a peace officer include “maintaining public order, preventing and detecting crimes and enforcing the laws.”  Baer v. Civilian Personnel Div., 

St. Louis Police Officers Ass’n, 747 S.W.2d 159, 161 (Mo. App., W.D. 1988) (citing Jackson County v. Missouri Bd. of Mediation, 690 S.W.2d 400, 403 (Mo. banc 1985)).

Beeler’s account of the shooting is that he saw that McElroy had no firearm before he fired the last three shots.  By that time, McElroy was slumped over toward the passenger side of the car.  Nevertheless, Beeler fired three more shots into McElroy’s back.  Beeler did not call an ambulance, and his statements after the shooting demonstrate that he saw killing McElroy not as a necessary action, but as a desirable one.  We conclude that Beeler committed gross misconduct and is incapable of functioning as a peace officer.  

Summary


We conclude that Beeler is subject to discipline under section 590.135.2(6).  


SO ORDERED on October 25, 2000.



________________________________



WILLARD C. REINE



Commissioner

�The record reveals no personal history between Beeler and McElroy.  


�All statutory references are to the 1999 Supplement to the 1994 Revised Statutes of Missouri.  
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