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DECISION


Ann Beasley is not subject to discipline because the State Board of Nursing (“the Board”) failed to prove that Beasley’s patient suffered a significant change in condition such that Beasley was under a duty to call a physician.
Procedure


On May 3, 2010, the Board filed a complaint seeking to discipline Beasley.  We served Beasley with a copy of the complaint and our notice of complaint/notice of hearing.
  On June 4, 2010, Beasley filed an answer.  On October 22, 2010, we held a hearing on the complaint.  Stephan Cotton Walker, with Cotton Walker & Associates, represented the Board.  Beasley represented herself.  The matter became ready for our decision on March 7, 2011, the date the last written argument was filed.

Findings of Fact

1. Beasley holds a registered professional nurse (“RN”) license.  It was at all relevant times current and active.
2. In 2008, Beasley worked as an RN at Saint Luke’s Hospital (“the hospital”) in Kansas City, Missouri.  She was in the float pool, which means she worked in different areas of the hospital.
3. On March 12, 2008, Patient G.L. was admitted to the hospital.  At 11:00 p.m., her vital signs were as follows:

blood pressure –  70/47, 83/50 (on re-check);
temperature – 98.6

Sat (measuring oxygen saturation) – 94%

4. On March 13, 2008, at 7:50 a.m., G.L.’s vital signs were:

blood pressure – 80/45

Sat – 96%

5. On March 13, 2008, Beasley was assigned to the night shift on the oncology unit.

6. At the beginning of her shift, she received a report from Sarah Fitzmaurice.  Fitzmaurice told Beasley that G.L. had end state lung disease, and that her son had been considering making her DNR (do not resuscitate), but had not done so.  Therefore, G.L. was in “full code” status.
7. At the beginning of the shift Beasley checked on G.L. and found that her vitals were within the normal range for this patient.

8. G.L. removed her oxygen several times during the night.

9. Beasley was very busy because the charge nurse was 3 ½ hours late for the shift.

10. On March 14, at 2:00 a.m.,
 G.L.’s vital signs were:

blood pressure – 77/46

temperature – 100.4

Sat – 92%

11. At 5:00 a.m., Beasley checked on G.L. and found her sats down to 66, and her heart rate very erratic.  Beasley put G.L. on a non-rebreather, and G.L. returned to her normal sats, blood pressure and heart rate.  Beasley failed to record that G.L.’s vital signs returned to normal.
12. Beasley did not contact G.L.’s doctor.

13. Beasley reported to the nurse manager, Tammy Purcell, that G.L.’s doctor should be contacted concerning the DNR status.
14. At 7:30 a.m., Purcell checked on G.L. and found her gasping for breath.  G.L. was transferred to the ICU and placed on a ventilator.  G.L. died later that morning.

15. Beasley was terminated from the hospital.

Conclusions of Law 


We have jurisdiction to hear this complaint.
  The Board has the burden of proving that Beasley has committed an act for which the law allows discipline.

Objection to Beasley’s Correspondence


On February 14, 2011, Beasley filed correspondence and two sworn affidavits that she asks us to consider.  On March 2, 2011, the Board filed objections to the correspondence and affidavits.  We agree that we should not consider the affidavits filed after the hearing, but we do not strike Beasley’s correspondence.
Evidence Presented


The Board’s evidence as to the facts of this case is its investigative file, which is predominately hearsay.  Where no objection is made, hearsay evidence in the records can and must be considered in administrative hearings.
  The question is not whether the evidence is admissible, but what weight we give it.  To the extent not controverted, we accept the Board’s evidence and find the facts accordingly.


All of the fact evidence in the Board’s favor, except two affidavits, consists of unsworn hearsay statements.  The affidavits merely confirm that Beasley was informed that G.L. was in full code status.  Beasley admits this.
  The sole issue in this case is whether Beasley is subject to discipline for failing to notify G.L.’s physician of a significant change in her condition.  In the investigative file, unsworn witnesses state what they allege Beasley told them, and offer opinions as to whether Beasley should have called a doctor about G.L.’s condition.  Beasley’s testimony was sworn.  Beasley specifically denied that the conduct at issue was wrong, admitting only that she had failed to record one set of G.L.’s vital signs.
  We give more weight to Beasley’s sworn testimony than to the unsworn hearsay in the Board’s investigative file.  With no sworn testimony to controvert her statements, we find the facts that she asserts.

Cause for Discipline


The Board argues that there is cause for discipline under § 335.066:
2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621 against any holder of any certificate of registration or authority, permit or license required by sections 335.011 to 335.096 or any person who has failed to renew or has surrendered his or her certificate of registration or authority, permit or license for any one or any combination of the following causes:
*   *   *
(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by sections 335.011 to 335.096;
*   *   *
(12) Violation of any professional trust or confidence[.]

Professional Standards – Subdivision 5


Incompetency is a general lack of professional ability, or a lack of disposition to use an otherwise sufficient professional ability, to perform in an occupation.
  We follow the analysis of incompetency in a disciplinary case from the Supreme Court, Albanna v. State Bd. of Reg’n for the Healing Arts.
  Incompetency is a “state of being” showing that a professional is unable or unwilling to function properly in the profession.


Misconduct means “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”
  Gross negligence is a deviation from professional standards so egregious that it demonstrates a conscious indifference to a professional duty.
  Fraud is an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.
  It necessarily includes dishonesty, which is a lack of integrity or a disposition to defraud or deceive.
  Misrepresentation is a falsehood or untruth made with the intent and purpose of deceit.


Beasley admits that she did not contact G.L.’s physician.  She argues that there was no significant change in her patient’s condition that would have required her to do so.  The Board’s only witness, Debra Funk, the Board’s Practice Administrator, testified based on the investigative record:
Q: And if a patient is ordered to be full code and there’s a significant change in the patient’s status, what choices does the nurse have to make in complying with their duty under the Nursing Act?

A: Whether the change is – the significant change happens immediately or whether it happens slowly over time, the nurse’s responsibility is to contact the physician for a change in code status.  Or if the patient suddenly codes and their chart still says that they’re a full code, then you go ahead and you start that code.

  You’ve also got someone placing a call to the physician, you know, to reclarify that order, to be sure, you know, is this truly what we need to do at this point in time, or do you have a change in order for us so that we don’t then go ahead and continue with the full code?

Q: And by your review of this file, were either of those choices made on this particular patient?

A: No.  There was no documentation to support that.[
]


There is no testimony establishing that the change in G.L.’s vital signs constituted a “significant change.”  The Board’s attorney asked Funk the question:

Q: And from reviewing this record, and again, if you need any part of the record to review, was there a change that was significant enough to, in your opinion, warrant at least contact with the physician?[
]

Funk did not directly answer this question, but discussed what steps should be taken if there is a significant change in a patient.

On cross-examination, Funk testified:

Q: You’ve been a nurse for a long time, so you’ve had a variety of experiences.  If you have a patient that is a terminal patient, has a medical condition that you know is nonrecoverable and you know the patient is here for, you know, their final days and the patient has, you know, a slow decline, which does happen with those types of instances, but removes an oxygen supply, and you find her and you reestablish a baseline for the patient, you get her back to her normal – I mean she didn’t have – she still had respirations, pulse.  There was no need for a code or anything status.  Her sats were just real low – you reestablish her back to her baseline, would there be any reason to call and notify anybody of anything?

A: To call, not necessarily.  As you said, you had reestablished that person.

Q: Baseline.

A: The description that you’re giving me of this, this patient that you’re giving, me, you reestablished that person to baseline.  However, there would be a requirement to document what had taken place.[
]


Faced with the hypothetical of what Beasley states actually happened, the Board’s own witness testified that there was not necessarily a reason to call the physician, but frames the problem in terms of a failure to document.  That is not at issue in this case because it is not alleged in the complaint.  We cannot find discipline for uncharged conduct.
  We believe Beasley’s testimony that G.L.’s vital signs returned to what, for that patient, was normal.  Thus there was no significant change in G.L.’s condition and no duty to call the physician.

We find that the Board failed to prove that Beasley’s patient suffered a significant change in condition such that Beasley was under a duty to call a physician.  There is no cause for discipline under § 335.066.2(5).
Violation of Professional Trust – Subdivision (12)

Professional trust is reliance on the special knowledge and skills that professional licensure evidences.
  It may exist not only between the professional and his clients, but also between the professional and his employer and colleagues.


For the same reason stated above, there is no cause for discipline under § 335.066.2(12).
Summary

There is no cause for discipline under § 335.066.2(5) or (12).


SO ORDERED on May 10, 2011.



________________________________



NIMROD T. CHAPEL, JR.


Commissioner

�On the certified mail receipt, the date of delivery is illegible, but it was filed with us on May 24, 2010.


�All information on G.L.’s vital signs comes from G.L.’s progress record in Petitioner’s Ex. 1 at Ex. 4.


�It appears to be 2:00 in the progress notes.


�Section 621.045.  Statutory references, unless otherwise noted, are to RSMo Supp. 2010.


�Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  


�Clark v. FAG Bearings Corp., 134 S.W.3d 730, 736 (Mo. App., S.D. 2004) (citing Dorman v. State Bd. of Regis’n for the Healing Arts, 62 S.W.3d 446 (Mo. App., W.D. 2001)).


�Tr. at 20.


�This is not alleged as a cause of discipline in the complaint.


�Tendai v. Missouri Bd. of Regis’n for the Healing Arts, 161 S.W.3d 358, 369 (Mo. banc 2005).  


�293 S.W.3d 423 (Mo. banc 2009).  


�Id. at 435.


�Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs v. Duncan, No. AR-84-0239 (Mo. Admin. Hearing Comm’n Nov. 15, 1985) at 125, aff’d, 744 S.W.2d 524 (Mo. App., E.D. 1988).  


�Id. at 533.


�State ex rel. Williams v. Purl, 128 S.W. 196, 201 (Mo. 1910).  


�MERRIAM-WEBSTER’S COLLEGIATE DICTIONARY 359 (11th ed. 2004).  


�Id. at 794.


�Tr. at 16-17.


�Tr. at 16.


�Tr. at 17-18.


�Dental Bd. v. Cohen, 867 S.W.2d 295, 297 (Mo. App., W.D. 1993).  


�Trieseler v. Helmbacher, 168 S.W.2d 1030, 1036 (Mo. 1943).  


�Cooper v. Missouri Bd. of Pharmacy, 774 S.W.2d 501, 504 (Mo. App., E.D. 1989).
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