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DECISION

Shelly Gresham is not subject to discipline because she did not prescribe controlled substances or otherwise exceed the bounds of her collaborative practice agreement.  We deny Gresham’s motion for litigation expenses without prejudice.  
Procedure


The State Board of Nursing (“the Board”) filed a complaint on June 13, 2006, and an amended complaint on November 20, 2006.  By order dated December 8, 2006, we granted summary determination in Gresham’s favor as to some of the charges in the Board’s amended complaint.  We incorporate that order into this decision.  

On the remaining charges in the amended complaint, we convened a hearing on December 12, 2006.  Assistant Attorneys General William Roberts and Rex Patrick Fennessey 
represented the Board.  Richard D. Watters with Lashly and Baer represented Gresham.  At the hearing, the Board dismissed its allegation that Gresham failed to guard against patients’ misuse of controlled substances.  We took under advisement Gresham’s objection to Petitioner’s 
Exhibit 2, which we have sustained as set forth in this decision.  

After the hearing, the Board moved to withdraw the testimony of its witness Leigh Ann Dodd.  We denied the motion.  Pursuant to Missouri Supreme Court Rules governing the practice of law, the Board’s attorney then disclosed facts within his knowledge that undermined Dodd’s credibility.
   On Gresham’s motion, we made that motion part of the record as Respondent’s Exhibit D.  The Board filed the last written argument on March 21, 2007.
  
Findings of Fact

1. Gresham holds a registered professional nurse (“RN”) license.  Her license is, and was at all relevant times, current and active.  The Board has recognized Gresham as a certified family nurse practitioner, which is a type of an advanced practice nurse, since December 3, 2001.  
2. Gresham practiced with physicians (“collaborating physicians”) under collaborative practice agreements and had more than one collaborating physician at relevant times. 
3. At all relevant times, Gresham examined patients, wrote out prescriptions, and telephoned prescriptions to pharmacies.  She performed all such duties under the authority of her collaborating physicians.  Gresham did not prescribe, dispense, or administer controlled substances to any patient.  

A.  Dr. Lambrou

4. In late September 2003, Gresham began work with Dr. Thymios Lambrou at his office in Chaffee, Missouri.  
5. From September 24, 2003, to October 31, 2003, Gresham had a collaborative practice agreement with Lambrou that delegated prescription authority to Gresham.  During that period, Lambrou prescribed controlled substances for patients.  Gresham and Lambrou’s staff at the Chaffee office relayed Lambrou’s prescriptions by telephone to pharmacies.  
6. At the end of October 2003, Gresham and Lambrou opened First Choice Healthcare, P.C. (“the clinic”).  The clinic is located in Sikeston, Missouri.  Sikeston is a primary care health professional shortage area.  Patients at the clinic included acutely or chronically ill or injured persons.
  From late October 2003 to late February 2004, Dodd worked for Gresham at the clinic as a “medical assistant.”  

B.  Dr. Perry 

7. From October 2003, Gresham had a collaborative practice agreement with           Dr. Richard Perry.  When Gresham began collaborative practice with Perry, Perry had no authority from the Missouri Department of Health, Bureau of Narcotics and Dangerous Drugs (“BNDD”), to prescribe controlled substances.  He had no such authority until March 19, 2004.  Perry is deceased. 
C.  Dr. Waltrip

8. From December 4, 2003, to March 5, 2004, Gresham had a collaborative practice agreement with Dr. Thomas Waltrip.  Waltrip visited the clinic twice a week for the first month of the agreement, then once every two weeks.  The collaborative practice agreement delegated 
authority to prescribe controlled substances to Gresham.  Waltrip prescribed controlled substances for patients after examining them.  He signed off on Gresham’s records of his orders, including controlled substance prescriptions, only after he examined such records and determined that they were correct.
Conclusions of Law

We have jurisdiction to decide whether Gresham is subject to discipline.
  
The Board has the burden of proving facts for which the law allows discipline.
  It may do so by offering substantial evidence of probative value that weighs more in favor of its charges than against them.
   
I.  Background

The Board’s amended complaint seeks to discipline Gresham for violations of statutes, regulations, and terms of collaborative practice agreements.  Collaborative practice arrangements are authorized by statute:  

A physician may enter into collaborative practice arrangements with registered professional nurses.  Collaborative practice arrangements shall be in the form of written agreements, jointly agreed-upon protocols, or standing orders for the delivery of health care services.  Collaborative practice arrangements . . . shall be in writing[.
]  

Such arrangements were authorized at all relevant times.  
The Board’s amended complaint cites § 335.066.2, which allows discipline for: 


(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of [an RN];


(6) Violation of, or assisting or enabling any person to violate, any provision of sections 335.011 to 335.096, or of any lawful rule or regulation adopted pursuant to sections 335.011 to 335.096;

*   *   *


(12) Violation of any professional trust or confidence;

*   *   *


(14) Violation of the drug laws or rules and regulations of this state, any other state or the federal government[.]

The elements of those causes for discipline include an act and a certain context, which is either a specific mental state or a defined relationship.
The required mental states and relationships are as follows:

· Incompetency is a general lack of professional ability, or a lack of disposition to use an otherwise sufficient professional ability.

· Misconduct means the willful doing of an act with a wrongful intention.
  

· Gross negligence is a deviation from the standard of care so great that it demonstrates a conscious indifference to a professional duty.
  
· Fraud is an intentional perversion of truth to induce another to act in reliance upon it.
    

· Misrepresentation is a falsehood or untruth made with the intent of deceit rather than inadvertent mistake.
  

· Dishonesty is a lack of integrity, a disposition to defraud or deceive.

· Professional trust is the reliance on the special knowledge and skills that professional licensure evidences.
  Violation of a professional trust includes an abuse of the power imbalance between the professional and client on matters within the knowledge of the licensed profession.
  Professional trust is not limited to clients.
  

Each of those provisions requires the Board to show that Gresham was dishonest about something or violated some other professional standard.   
II.  The Report
As evidence that Gresham committed the conduct alleged, the Board offered an investigative report prepared by investigators for the BNDD in connection with an investigation of Perry (“the report”).  Gresham objected to the report and related testimony on several grounds, and we took the objections under advisement.  The parties briefed the issue in written argument.  
The BNDD registered Perry to prescribe controlled substances.  Controlled substance violations alleged against Perry were the subject of the report.  The report describes the content of pharmacy records and alleged conversations of the investigators with Gresham and Perry.  Perry was one of Gresham’s collaborating physicians.  
a.  Hearsay and the Business Record Exception

Gresham argues that the report is hearsay.  Hearsay is a statement offered as proof of the matter stated, where the person who made the statement did so outside of the hearing and the statement’s probity depends on the credibility of that person.
  That person is the real witness in a hearsay statement.  Such is the case with the report because the investigator prepared it outside the hearing, and the Board offered it at the hearing as evidence to support its allegations.  While the technical rules of evidence do not apply in a contested case, we must apply fundamental rules of evidence.
  A hearsay statement is inadmissible at hearing absent an exception to the rule barring its use.
  On that issue, the burden of proof is on the Board.


The Board cites § 536.070(10):

Any writing or record, whether in the form of an entry in a book or otherwise, made as a memorandum or record of an act, transaction, occurrence or event, shall be admissible as evidence of the act, transaction, occurrence or event, if it shall appear that it was made in the regular course of any business, and that it was the regular course of such business to make such memorandum or record at the time of such act, transaction, occurrence, or event or within a reasonable time thereafter.  All other circumstances of the making of such writing or record, including lack of personal knowledge by the entrant or maker, may be shown to affect the weight of such evidence, but such showing shall not affect its admissibility.  The term “business” shall include business, profession, occupation and calling of every kind.

That provision applies “[i]n any contested case[.
]”  


Gresham cites another business record statute at § 490.680, which provides the requirements of a business record to be “competent evidence” generally.  General provisions must yield to provisions applicable in specific cases so as to give meaning to both.
  The courts have held that § 536.070(1) “provides an easier test than § 490.680[,
]” so the Board need only meet the terms of § 536.070(10) to show that the report is admissible.  


In the alternative, Gresham argues that the Board did not lay the foundation on which to admit the report under that statute because the Board cannot show the day on which the investigator finished it.  We disagree because the investigator testified that he makes notes during investigations and transcribes them into a report a day at most after his observations.  He had no differing recollection for the report.  Those circumstances show that the investigator made the report “within a reasonable time” after the investigation.  

We conclude that the report and related testimony of the investigator is admissible as to the investigator’s observations during his investigation.  

b.  Hearsay within Hearsay 
and the Tacit Admission Exception

But that does not end our analysis.  Gresham argues that even if the report is admissible as a record of the investigator’s observations, observations by persons other than the investigator (“other persons”) are not admissible unless supported by their own exception to the rule against hearsay.  We agree.  


The report and related testimony of the investigator describe such other persons’ observations by attributing statements to them (“attributed statements”).  The investigator may relate his observations through the report or related testimony, but he may not relate anyone else’s observations.
  The attributed statements are hearsay, do not relate the author’s own observations and so are not covered under the business record exception and, therefore, require their own exception to be admissible.  


Attributed statements include purported pharmacy records.  The Board offers no argument on those documents.  We exclude them.  

Attributed statements also include descriptions of Gresham’s conduct based on statements attributed to Perry or to Gresham and Perry jointly.  The Board argues that Gresham adopted Perry’s statements as her own by silence.  Silence may amount to a tacit admission of guilt.  “In Missouri, however, the scope of the tacit admission rule is more limited than it is in other states, and should be applied with caution.”
 
A defendant makes a tacit admission of guilt when the defendant fails to respond to or significantly acquiesces in the import of an inculpatory statement (e.g., by making an equivocal, ambivalent, 
or evasive response) when the inculpatory statement: (1) was made in the presence and hearing of the accused, (2) was sufficiently direct, as would naturally call for a reply, and (3) was not made at a judicial proceeding, or while the accused was in custody or under arrest.[
] 

The Board alleges that during the investigation, Perry described Gresham’s conduct as part of a joint violation of the law, that Gresham was present, and that she did not distance herself from those remarks.  But that argument stands on the premise that the attributed statements are admissible.

  
The Board argues that such attributed statements of Perry are admissible as declarations against interest of Gresham.  We disagree.  

To be admissible under that particular exception to the hearsay rule, the following elements must be met:  (1) declarant is not available as a witness; (2) the statement, when made, pertains to facts against declarant's apparent penal interest; (3) the declaration involves a fact that is personally cognizable to declarant; and (4) the circumstances under which the declaration was made renders it improbable that a motive to falsify exists.[
] 
Two of those elements are present.  Perry was not available as a witness because he was dead by the time of the hearing.  It was improbable for him to lie if, as the report alleges, he thought he was following the law.
  

But if Perry believed that he was following Missouri law, as the report claims, then no penal interest was apparent to him.  Further, because the report states that Gresham had not practiced at the clinic for several months, it is unlikely that anything about Gresham’s practice was personally cognizable to Perry.  The elements of personally cognizable facts and apparent penal interest are absent.  


Perry’s unfamiliarity with Gresham’s practice also explains why Gresham would not speak up if a statement from Perry to an investigator described a violation of the law; such statements were not addressed to and did not apply to her.  Silence is no admission of such a statement: 

[I]t must have been “direct,” that is, addressed to the defendant and not to some other person.  It must also have been sufficiently accusatory or implicating in its import under the circumstances to evoke a response from an innocent person and a statement to which only a guilty person would remain silent.[
]

The attributed statement did not call for a reply from Gresham.  

Thus, the report itself refutes the Board’s proposed exception for attributed statements.  We sustain the objection to all attributed statements in the report, to related testimony of the investigator, and to evidence of Gresham’s alleged silence.  Those matters are inadmissible, and we do not consider them in our findings of fact.  

c.  Relevance

Gresham argues that the report is not relevant.  Relevant means tending to make the existence of a material fact more or less probable.
  We must exclude irrelevant evidence.
  Gresham argues that the report does not set any time frame, and affirmatively states that Gresham had not worked at the clinic “in several months” before the attributed statements.  Gresham also argues that the report does not name her in its description of nurses’ conduct.  The report states that Perry had collaborative practice agreements with Gresham and another nurse and, in the very next sentence, relates that Perry said that “they” prescribed controlled substances.  That statement may be reasonably construed to include Gresham and refer to the allegations in the amended complaint.  But we have excluded all attributed statements as hearsay 
without exception.  Therefore, we grant Gresham’s objection to the report’s relevance and exclude it from the record.  

d.  Weight


Even if we admitted the report, we would accord the investigator’s observations and related testimony and the attributed statements very little weight.
  The attributed statements are inconsistent with each other and, predictably, the Board relies on the attributed statements that it deems more incriminating.  But they do not necessarily show that anyone violated any law.  Further, Perry repudiated in writing some of the attributed statements,
 including statements attributed to him regarding when he was at the clinic, whether another physician was at the clinic, and how nurses at the clinic handled prescriptions for controlled substances.  Those disputed matters are the factual basis of the amended complaint’s allegations.  

But the investigator never resolved the disputed matters.  They were, after all, not relevant to his investigation or essential to the report.  Gresham’s conduct was not the subject of the investigation, so the investigator sought no personal knowledge on Gresham’s conduct.  The investigation was about Perry’s compliance with BNDD standards.  Gresham was – at most – tangential to the investigation and peripheral to the report.  The report was intended to relate observations of Perry to the BNDD as part of its law enforcement function.  It was never intended as admissible evidence of Gresham’s conduct before us in this contested case.  The Board has confused a report on Perry’s compliance with BNDD standards with evidence of Gresham’s compliance with nursing standards.  Such evidence is too attenuated from the investigation to be helpful.  


The report is garbled, incomplete, and debatable as to Gresham and her conduct.  It is unclear whether it describes any event at any time relevant to the amended complaint.  The report is, independent of the admissibility issues, not persuasive.  

e.  Summary as to the Report


We sustain Gresham’s objections and exclude the report and related testimony.  The only potentially relevant matter in that evidence is inadmissible hearsay.  We further note that if we admitted the report and related testimony of the investigator into evidence, we would accord them very little weight.  
III.  Charges

The Board alleges that Gresham wrote her own prescriptions without physician authority, when her collaborating physician was too far away, and before the date allowed by law. 
a.  Dr. Krausz

The amended complaint alleges that Gresham had a collaborative practice arrangement with Dr. Ovidiu Krausz.  But the Board offered no evidence or argument relevant to any charge related to Krausz at the hearing or in written argument.  Therefore, the Board has not carried its burden of proof as to any charge related to Krausz.  

b.  Regulation Barring RN Prescriptions

The Board alleges that Gresham issued prescriptions and argues that such conduct violated its regulation barring prescriptions by RNs:  

An advanced practice nurse shall not, under any circumstances, prescribe controlled substances.[
]  

The Board also cites a provision in the collaborative practice agreements stating:  

[W]hen services are beyond the education, training and competence of [Gresham, she] shall consult with the physician.

The Board notes that an RN is not among the professionals authorized to prescribe controlled substances in the following statute:

A physician, podiatrist, dentist, or a registered optometrist certified to administer pharmaceutical agents as provided in section 336.220, RSMo, in good faith and in the course of his or her professional practice only, may prescribe, administer, and dispense controlled substances or he or she may cause the same to be administered or dispensed by an individual as authorized by statute.[
]

The Board’s reading of the law ignores several provisions in the agreements, the Board’s regulations, and the statutes governing the facts it has alleged.  

Prescriptions include physician orders for medications, but not the mere transmittal of such orders:  


1.  The terms “prescription” and “prescription drug order” are hereby defined as a lawful order for medications or devices issued and signed by an authorized prescriber within the scope of his professional practice which is to be dispensed or administered by a pharmacist or dispensed or administered pursuant to section 334.104, RSMo, to and for the ultimate user. . . .

2.  The term “telephone prescription” is defined as an order for medications or devices transmitted to a pharmacist by telephone or similar electronic medium by an authorized prescriber or his authorized agent acting in the course of his professional practice which is to be dispensed or administered by a pharmacist or dispensed or administered pursuant to section 334.104, RSMo, to and for the ultimate user.[
]

Thus, the statutes, Board regulations, and collaborative practice agreements gave Gresham authority to transmit her collaborating physician’s prescriptions, as we have found that she did.  

Further, § 334.104, referred to in each of those subsections, expressly allowed Gresham to prescribe drugs under a collaborative practice arrangement:

Collaborative practice arrangements . . .  may delegate to a [RN] the authority to administer, dispense or prescribe drugs and provide treatment if the [RN] is an advanced practice nurse as defined in subdivision (2) of section 335.016, RSMo.[ 
] 
Section 335.016(2), RSMo Supp. 2006, defines an advanced practice nurse as follows:

“Advanced practice nurse”, a nurse who has had education beyond the basic nursing education and is certified by a nationally recognized professional organization as having a nursing specialty, or who meets criteria for advanced practice nurses established by the [Board].  The [Board] may promulgate rules specifying which professional nursing organization certifications are to be recognized as advanced practice nurses, and may set standards for education, training and experience required for those without such specialty certification to become advanced practice nurses[.]

That statute is part of the Board’s own regulation:

Advanced practice nurse--A[n RN] as defined in section 335.016(2), RSMo and who is a nurse anesthetist, nurse midwife, nurse practitioner, or clinical nurse specialist.[
]  
Gresham is an advanced practice nurse as defined by statute because the Board certified her as a family nurse practitioner, and the only evidence on the collaborative practice agreements shows such express delegations of prescription authority.  

Thus, the statutes, Board regulations, and collaborative practice agreements gave Gresham authority to issue prescriptions herself, despite the language of the regulation barring RN prescriptions.  The regulation barring RN prescriptions is void, Gresham argues, because of its conflict with § 334.104.  We have no authority to declare a regulation void,
 but when a 
regulation contradicts a statute, the Missouri Supreme Court has directed us to “resort to” the statutes and apply the law as we find it there.
  

Because the regulation barring RN prescriptions purports to take away authority granted by the statutes, we would conclude that Gresham is not subject to discipline for violating that regulation, even if we found that she violated it.
  

c.  Fraudulent Prescriptions

The Board argues that the prescriptions constitute fraud.  It alleges that Gresham used her collaborating physicians’ DEA numbers to prescribe controlled substances, either without her collaborating physician’s authorization, or when such number was expired.  The Board cited not a single prescription as cause for discipline in the amended complaint, or even at the hearing, but it cites specific prescriptions in written argument.  The Board also cites documents and the testimony of Lambrou and Waltrip.  
The testimony was not helpful to the Board’s case.  As one may expect, both Lambrou and Waltrip lacked any clear recollection of signing charts and other routine events occurring three years before.  Both Lambrou and Waltrip testified that they were unfamiliar with the pharmacy records.  Neither Lambrou nor Waltrip claimed that Gresham ever prescribed a single controlled substance without authority:  they cited no prescription falsely ascribed to their 
authority, nor claimed ever to see or hear Gresham order a controlled substance without their authorization.  Their testimony does not show that Gresham violated any standard.  
As to the documentary evidence, each prescription record
 lists a collaborating physician as the prescribing physician.  The name “Shelly” appears in some of the pharmacy records of prescriptions, sometimes in the notation “VO Shelly,” but not in all of them.  Some are noted as “VO Leigh Ann” or “Brandi phone.”  
In written argument the Board again, as it did in its motion for summary determination, asserts that “VO” means “voice order,” but nothing in the record supports that assertion.
  Also, assuming that VO Shelly is a notation that Gresham transmitted the prescription, there is no evidence to support the accuracy of such notation.  Further, assuming that such notations are accurate, they show only that Gresham (or Brandi or Leigh Ann) transmitted an order for medications to a pharmacist as allowed by law.  

The Board argues that there are more controlled substance prescriptions under Lambrou’s name than he authorized.  The Board cites seven controlled substance prescriptions under Lambrou’s name, and Lambrou’s testimony that he prescribed controlled substances only once or twice.  But Lambrou’s testimony was equivocal as to how many controlled substance prescriptions he had ordered.  He also testified that in addition to those controlled substances he ordered, he authorized Gresham to procure controlled substances.  In the context of the full record, Lambrou’s testimony does not persuade us that the seven prescriptions were more than he authorized.  
The Board further alleges that Lambrou “verbally terminated” the collaborative practice arrangement before the dates of his prescriptions, but the Board’s own regulation states: 

[N]otice of termination of the collaborative practice arrangement shall be in writing [.
]

All of the Lambrou prescriptions are dated before he ended the collaborative practice arrangement at the end of October 2003 according to his testimony.  The Lambrou prescriptions are not cause for discipline.  
As to the Perry prescriptions, the Board alleges that Gresham used Perry’s DEA number while it was inactive, and that such conduct constitutes fraud.  Fraud is an intentional perversion of truth to induce another to act in reliance upon it.
  Almost all the Board’s evidence on Gresham’s practice with Perry is in the report and related testimony, which we exclude because the only arguably relevant material is inadmissible hearsay.  Even in that inadmissible exhibit and related testimony we find nothing to show that Gresham intentionally perverted the truth about Perry’s DEA number.  Nothing shows that she knew it had lapsed.  The Board has not shown that Gresham committed fraud or violated any other professional standard.  The Perry prescriptions are not cause for discipline.  
As to Waltrip, this Commission asked the Board at the hearing which prescriptions represented violations of law by Gresham.  The Board offered none.  In written argument, the Board cites three documents from a pharmacy’s records.  Each memorializes Waltrip’s order for medication.  The Board offers no evidence that any one of those orders originated with Gresham, as alleged in the amended complaint.  The Waltrip prescriptions are not cause for discipline.  

The Board has not shown that any prescription is cause for discipline.  

IV.  Distance

The Board argues that Gresham practiced outside the place to which Board regulations (“the distance regulations”) limit collaborative practice.  But the Board cited no instance of such 
a violation in the amended complaint or at the hearing.  In written argument, the Board cites some of the pharmacy prescription records and office records from the clinic that it entered into the record.  Of those copious records, the Board relates none to any distance between Gresham and any collaborating physician.  Perhaps the sheer volume of such documents is intended to suggest that some collaborating physician was not where Gresham needed him to be at some time.  But even if its evidence reasonably supports an inference, we need not adopt the Board’s theory
 and may reject the proffered inference.  Moreover, though it did not dispute that Gresham had more than one collaborating physician at certain times, the Board focused on only one collaborating physician at a time.  Thus, even if the Board showed that one physician was too far away, such evidence would not establish a violation of the distance regulations.  
The Board cites a provision relating to the collaborating physician’s presence:

An advanced practice nurse who desires to enter into a collaborative practice arrangement to provide health care services that include the diagnosis and treatment of acutely or chronically ill or injured persons at a location where the collaborating physician is not continuously present shall practice at the same location with the collaborating physician for a period of at least one (1) calendar month before the collaborating advanced practice nurse practices at a location where the collaborating physician is not present.[
]

The regulation sets a condition of practice in the collaborating physician’s presence for one calendar month.  Gresham must meet that condition “before [she] practices” outside her collaborating physician’s presence.  The regulation does not require her to meet the condition before entering into a collaborative practice arrangement.  Thus, Gresham may enter into a collaborative practice arrangement, but she must meet the condition before implementing the arrangement’s potential.  
Therefore, to prove a violation of that regulation, the Board must show, among other things,
 that Gresham practiced for less than “one calendar month” with a collaborating physician present before practicing out of a collaborating physician’s presence.  The Board has cited no instance when Gresham practiced out of a collaborating physician’s presence before she met the one calendar month practice requirement.  On the contrary, the record shows that Gresham practiced at Lambrou’s Chaffee office,
 or with Lambrou at the clinic more than 31 days before the clinic’s official opening.  
As to Perry and Waltrip, the Board does not argue that Gresham had to cease practice for another calendar month when Perry, Waltrip, or another physician joined the practice.  We see no such requirement in the regulation.  The Board has shown no premature solo practice.
The Board also cites a provision requiring the collaborating physician or a designee to be within 50 miles of the site where the nurse practices:  

The use of a collaborative practice arrangement by an advanced practice nurse who provides health care services that include the diagnosis and initiation of treatment for acutely or chronically ill or injured persons shall be limited to practice locations where the collaborating physician, or other physician designated in the collaborative practice arrangement, is no further than fifty (50) miles by road, using the most direct route available, from the collaborating advanced practice nurse if the advanced practice nurse is practicing in federally designated health professional shortage areas[.
]
To prove a violation of that regulation, the Board must show how far away Gresham was from any collaborating physician at some time.  It offers no such instance of practice exceeding the permissible distance and has not addressed any designee.  

The Board also cites a provision requiring the collaborating physician and nurse to be within a distance that is measured not in miles, but in its effect on service:  

The collaborating physician in a collaborative practice arrangement shall not be so geographically distanced from the collaborating [RN] or advanced practice nurse as to create an impediment to effective collaboration in the delivery of health care services or the adequate review of those services[.
]
To prove a violation of that regulation, the Board must show an impediment to the delivery or review of services.  The Board offered not a single instance when any such impediment existed.  To show such an impediment would require expert testimony because we cannot draw a fair and intelligent opinion from evidence of geographical distance, if there were any.
  
Neither in the amended complaint nor at the hearing did the Board point to a specific instance in which Gresham violated any of the three cited regulations.  In written argument, the Board charges that Perry must have been at another location on some occasion when Gresham was practicing, relying on an inference based on the excluded report.  The Board has not shown a violation of the distance regulations.  
V.  Litigation Expenses


This Commission denies Gresham’s request, set forth in her answer to the amended complaint, for litigation expenses under § 536.087.  Such request constitutes a separate contested case initiated by a separate complaint,
 and requires evidence
 not in this record.  Therefore, we deny the request for litigation expenses without prejudice.  

Summary
The Board has argued that Gresham wrote unlawful prescriptions without offering evidence that any prescription was unlawful.  Such record does not show that Gresham is subject to discipline.  We deny Gresham’s request for litigation expenses without prejudice.  

SO ORDERED on August 2, 2007.



________________________________



JUNE STRIEGEL DOUGHTY 



Commissioner

�The Board did not rely on Dodd’s testimony in written argument, and we find that much of Dodd’s testimony lacks credibility.  


�At the hearing, Gresham sought a favorable decision on each charge as to which the Board did not, in its opening statement, offer to present evidence.  Gresham analogized to a directed verdict in circuit court.  No such procedure applies in a contested case because § 536.090 provides each party the right to file written argument, and the right to our consideration of it, before we decide any charge in the amended complaint.  Statutory references are to RSMo 2000 unless otherwise noted.


�The Board offered office records on a form headed “Chronic Management of:” and describing whether a patient’s chronic symptoms were under control, so we have found that the clinic delivered diagnosis and treatment of acutely or chronically ill or injured persons.  


�Section 621.045.1, RSMo Supp. 2006.


�Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  


	�Id. at 642.  


�Section 334.104.1, RSMo Supp. 2006.  We cite to the current version of the statute because its language was the same at all relevant times.  


�Section 1.020(8); Johnson v. Mo. Bd. of Nursing Adm'rs, 130 S.W.3d 619, 642 (Mo. App., W.D. 2004).


�Grace v. Missouri Gaming Comm’n, 51 S.W.3d 891, 900-01 (Mo. App., W.D. 2001).  


�Tendai v. Missouri Bd. of Regis’n for the Healing Arts, 161 S.W.3d 358, 367 (Mo. banc 2005).


�Hernandez v. State Bd. of Regis’n for Healing Arts, 936 S.W.2d 894, 899 n.2 (Mo. App., W.D. 1997).


�Id. at 899 n.3.  


�MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 333 (11th ed. 2004).  


	�State v. Pappas, 337 N.W.2d 490, 495 (Iowa 1983).  


	�Siegel v. Kranis, 288 N.Y.S.2d 831, 835 (N.Y. App. Div. 1968).


	�Cooper v. Missouri Bd. of Pharmacy, 774 S.W.2d 501, 504 (Mo. App., E.D. 1989).


�State v. Bell, 62 S.W.3d 84, 89 (Mo. App., W.D. 2001).  


�� HYPERLINK "https://www.lexis.com/research/buttonTFLink?_m=1de8b3d4cb7d20cae00e7567786abf6e&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2005%20Mo.%20Admin.%20Hearings%20LEXIS%20126%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=5&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b136%20S.W.3d%20786%2cat%20792%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzb-zSkAk&_md5=43654f64efe4ed57b933cef17f80e747" \t "_parent" �Lagud v. Kansas City Bd. of Police Comm'rs, 136 S.W.3d 786, 792� (Mo. banc 2004).


� Jamison v. Dep't of Soc. Servs., Div. of Family Servs., No. SC87360 (2007 Mo. LEXIS 35) (Mo. banc Mar. 13, 2007).  


�State v. Porras, 84 S.W.3d 153, 157 (Mo. App., W.D. 2002).  


	�Section 536.070.  


�Moats v. Pulaski County Sewer Dist. No. I., 23 S.W.3d 868, 872 (Mo. App., S.D. 2000).  


�Lenzini v. Columbia Foods, 829 S.W.2d 482, 486 (Mo. App., W.D. 1992) (overruled on other grounds, Hampton v. Big Boy Steel Erection, 121 S.W.3d 220 (Mo. banc 2003)).


�� HYPERLINK "https://www.lexis.com/research/buttonTFLink?_m=d691902b836483a5a7a92d03d4156504&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2005%20Mo.%20Admin.%20Hearings%20LEXIS%20220%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=15&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b825%20S.W.2d%20325%2cat%20329%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVtz-zSkAt&_md5=c736b2d58bc724eccb928864505b1885" \t "_parent" �Edgell v. Leighty, 825 S.W.2d 325, 329� (Mo. App., S.D. 1992).


�State v. White, 665 S.W.2d 359, 363 (Mo. App., W.D. 1984) (citations omitted).


�State v. Case, 140 S.W.3d 80, 85 (Mo. App., W.D. 2004) (citations omitted).


�Bailey v. Cameron Mut. Ins. Co., 122 S.W.3d 599, 602 (Mo. App. E.D., 2003).  


�We do not imply that the attributed statements prove that Gresham violated any standard.  They appear not to have shown the BNDD that Perry violated any standard because the BNDD took a very limited action against him.  It censured Perry only for his incomplete understanding of Missouri law.  


	�White, 665 S.W.2d at 363.  


�Jackson v. Mills, 142 S.W.3d 237, 240 (Mo. App., W.D. 2004).


�Section 536.070(8). 


�Section 536.070(10).  


�We do not rely on Perry’s written repudiation of the statements attributed to him (Respondent’s Exhibit A) for the truth of the matters stated, only to establish that Perry disputed the statements attributed to him and that the investigator never resolved the dispute.  


�Regulation 4 CSR 200-4.200(3)(I)(9) (emphasis added).  The Secretary of State has since moved the Board’s regulations to 20 CSR 2200.


�Section 195.070.1, RSMo Supp. 2006.  


�Section 338.095.


�Section 334.104.2, RSMo Supp. 2006 (emphasis added).      


�Regulation 4 CSR 200-4.100(1)(C) (emphasis added).  


�State Tax Comm'n v. Administrative Hearing Comm'n, 641 S.W.2d 69 (Mo. banc 1982).


�Bridge Data Co. v. Director of Revenue, 794 S.W.2d 204 (Mo. banc 1990); Fehrman v. Blunt, 825 S.W.2d 658, 660 (Mo. App., E.D. 1992).


�In written argument, the Board also cites its regulation 4 CSR 200-4.200(3)(I)(7):





All prescriptions shall conform to all applicable state and federal statutes, rules, or regulations and shall include the name, address, and telephone number of the collaborating physician and collaborating advanced practice nurse[.]





But that provision appears nowhere in the amended complaint.  We have no jurisdiction to find cause for discipline under any law not cited in the amended complaint.  The statute set forth must be “exact.”  Sander v. Missouri Real Estate Comm'n, 710 S.W.2d 896, 901 (Mo. App., E.D. 1986).


�The Board also cites us to office records by page number in exhibits without pagination, which is neither helpful nor persuasive.  


�The term “voice order” is not in the transcript.


�4 CSR 200-4.200(3)(H).


�Hernandez, 936 S.W.2d at  899 n.2.


�Johnson v. Missouri Bd. of Nursing Adm'rs, 130 S.W.2d 619 (Mo. App., W.D. 2004).


�Regulation 4 CSR 200-4.200(2)(C) (emphasis added).  


�On its face, the regulation requires the nurse to “practice” and the physician to be “continuously present” without interruption – for illness, religious holidays, or even sleep.  The Board has not shown how much time the physician and nurse have in which to accrue their 28 to 31 days (depending on the month at issue).  The regulation cannot mean what it says, and the Board offers no explanation or interpretation on how to apply it, but we have no power to declare a regulation void for vagueness.  Missouri Health Facilities Review Comm. v. Administrative Hearing Comm'n, 700 S.W.2d 445, 450 (Mo. banc 1985).  


�The Chaffee office – not the clinic – is the address listed for six of the seven Lambrou prescriptions cited in the Board’s written argument.  


�Regulation 4 CSR 200-4.200(2)(B).


�Regulation 4 CSR 200-4.200(2)(A) (emphasis added).


�Perez v. State Bd. of Regis'n for the Healing Arts, 803 S.W.2d 160, 164 (Mo. App., W.D. 1991).


�Our Regulation 1 CSR 15-3.560.  


�Section 536.087.
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