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STATE BOARD OF NURSING,
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)


vs.

)

No. 12-0743 BN



)

RONDA BEARD,

)




)




)



Respondent.
)

DECISION


The State Board of Nursing (“the Board”) is denied temporary authority to restrict or suspend the license of Ronda Beard on grounds that Beard’s alleged drug use on the job presents a clear and present danger to patients.  We dismiss the case.
Procedure

The Board filed a complaint on May 4, 2012 seeking an expedited hearing and preliminary decision authorizing an immediate disciplinary action against Beard.  Beard was served by certified mail on May 10, 2012 with a copy of the complaint and our notice of hearing.  On May 10, 2012, the Board filed a motion for reconsideration of the expedited hearing.
  We granted the motion on May 11, 2012.  Beard filed a request for continuance of the preliminary hearing on May 22, 2012, which we discuss below.  This Commission convened a preliminary hearing on the complaint on May 22, 2012.  Sara Watson represented the Board.  Matthew J. Kallial represented Beard.    

Findings of Fact

Loch Haven, Macon
1. On July 16, 2011, Beard was employed as a registered professional nurse by Loch Haven, located in Macon, Missouri.
2. When Beard checked into work that day, she had trouble clocking in for work, and was observed as being disoriented, confused, tired, and slurring her words.  She referred to a resident as having “critters” on the resident’s body and failed to take notes when other Loch Haven personnel were trying to report to her regarding resident care.

3. While on shift that day, Beard did not document anything on the flow sheet of her diabetic patients, and another nurse had to check those patients to ensure that their blood sugar levels were stable.

4. A Loch Haven employee notified Christena Riekeberg, Loch Haven’s director of nursing, who came to Loch Haven and observed Beard’s actions and demeanor.  Riekeberg noted that Beard had difficulty speaking, was staggering when she walked, and her thought processes seemed to be impaired.

5. When Beard produced a bottle of pills from her purse, Riekeberg saw that the label on the bottle indicated that it contained Ativan, which Beard had obtained by prescription.  Riekeberg asked Beard to check out and go home due to her impairment.

6. Beard was subsequently terminated from employment at Loch Haven.

Moberly Regional Medical Center
7. On January 22, 2012, Beard was employed as a registered professional nurse by Moberly Regional Medical Center (“MRMC”), located in Moberly, Missouri.
8. Subsequently, Patsy Lewellen, MRMC’s director of clinical care, met with Beard to discuss discrepancies in Beard’s nursing notes, medication administration records, and Pyxis records for withdrawn medications regarding one of Beard’s patients.
  These records covered Beard’s shift on January 22, 2012.
9. Nan Hils, the pharmacy director of MRMC, performed an investigation of those records, which revealed that 33 mg of morphine
 (31 mg in one strength, and 2 mg in another strength), as well as 3 mg of Ativan,
 were unaccounted for.

10. On or about January 24, 2012, Beard met with Tim Clark, Director of Human Resources of MRMC, to discuss issues related to the above-referenced discrepancies.  

11. Beard was asked to submit a urine sample for drug testing, and she complied.
12. Before the drug test results were returned to MRMC, Beard’s employment with MRMC ended.  Clark’s record of the ending of Beard’s employment indicated Beard both resigned, and she was terminated.
Ruling on Beard’s Request for Continuance
Because Beard’s request for continuance was not filed until the morning of the hearing, we could not rule on it until the hearing had commenced, when it was denied.
Conclusions of Law


We have jurisdiction to hear this case.
  The Board has the burden of proof.
  The Board alleges, pursuant to § 335.066.8, that Beard’s acts and conduct were a clear and present danger to the public, and that an expedited hearing to suspend or restrict Beard’s license is necessary to protect the public health and safety.  Section 335.066.8 provides as follows:

If the board concludes that a nurse has committed an act or is engaging in a course of conduct which would be grounds for disciplinary action which constitutes a clear and present danger to the public health and safety, the board may file a complaint before the administrative hearing commission requesting an expedited hearing and specifying the activities which give rise to the danger and the nature of the proposed restriction or suspension of the nurse's license. Within fifteen days after service of the complaint on the nurse, the administrative hearing commission shall conduct a preliminary hearing to determine whether the alleged activities of the nurse appear to constitute a clear and present danger to the public health and safety which justify that the nurse's license be immediately restricted or suspended. The burden of proving that a nurse is a clear and present danger to the public health and safety shall be upon the state board of nursing. The administrative hearing commission shall issue its decision immediately after the hearing and shall either grant to the board the authority to suspend or restrict the license or dismiss the action.
Such an expedited hearing is also governed by § 335.066.9 and .10, which provide:
9. If the administrative hearing commission grants temporary authority to the board to restrict or suspend the nurse's license, such temporary authority of the board shall become final authority if there is no request by the nurse for a full hearing within thirty days of the preliminary hearing. The administrative hearing commission shall, if requested by the nurse named in the complaint, set a date to hold a full hearing under the provisions of chapter 621, RSMo, regarding the activities alleged in the initial complaint filed by the board.

10. If the administrative hearing commission refuses to grant temporary authority to the board or restrict or suspend the nurse's license under subsection 8 of this section, such dismissal shall not bar the board from initiating a subsequent disciplinary action on the same grounds.

Therefore, the only purpose of a preliminary hearing under this statute is to determine whether the nurse’s activities constitute a clear and present danger to the public health and safety which justify the immediately restriction or suspension of the nurse’s license.  And, if we refuse to grant such temporary authority, we must dismiss the action.
Clear and Present Danger

In order for a clear and present danger to exist, there must be “a clear and present danger of a substantive evil…. Moreover, the evil itself must be extremely serious and the imminence of danger extremely high….”
  (Emphasis added.)  In this case, the Board failed to meet this standard.  For one thing, while the Board’s complaint alleged two instances where Beard was drug-impaired while at work, the Board only introduced evidence of Beard’s drug possession during the Loch Haven incident—not whether her drug use caused her impairment that day.  Furthermore, that instance occurred over ten months ago, which fails to meet the Supreme Court’s requirement of imminent danger.  The only matter proven with regard to the MRMC incident was that Beard’s employment ended on January 24, 2012, before the results of the drug test were received by MRMC, and those results were never introduced into evidence.  Furthermore, the Board produced no evidence that Beard’s performance or demeanor during her employment at MRMC was affected by drug use.

We deny temporary authority to the Board to restrict or suspend the license of Ronda Beard and, pursuant to § 335.066.8, dismiss the complaint.  Pursuant to § 335.066.10, our dismissal does not bar the Board from initiating a subsequent disciplinary action on the same grounds.
SO ORDERED on May 23, 2012.



__________________________________



SREENIVASA   RAO   DANDAMUDI



Commissioner

� The Board’s original request for an expedited hearing was made in its complaint.  When we received the complaint, the case was administratively set for hearing at a normally scheduled period, after which the Board filed its motion for reconsideration.  We did not set the date for the expedited hearing until we learned the date on which Beard was served, because §335.066.8 requires such a hearing to be conducted “within fifteen days after service of the complaint on the nurse.” (Emphasis added.)


� The patient was not identified.


� Morphine is a schedule II controlled substance pursuant to § 195.01 7.4(l)(a)m.  Statutory references are to RSMo 2011 Supp.


� Ativan is a trade name for Lorazepam, a schedule IV controlled substance pursuant to § 195.017.8(2)(aa).


	�Section 621.045.  


� Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  


� Smith v. Pace, 313 S.W.3d 124, 133 (Mo. banc 2010), citing Bridges v. California, 314 U.S. 252, 263 (1941).
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