Before the

Administrative Hearing Commission

State of Missouri

STACY R. BAX,
)


)



Petitioner,
)




)


vs.

)

No.  07-0528 TM



)

BOARD OF THERAPEUTIC MASSAGE,
)




)



Respondent.
)

DECISION

We dismiss the complaint of Stacy R. Bax for lack of jurisdiction.
Procedure


 The Board of Therapeutic Massage (“the Board”) denied Bax’s application for a provisional license.  Bax filed a complaint appealing the denial.  The Board filed a motion to dismiss, stating that Bax filed her complaint too late.  We heard oral arguments on June 18, 2007.  Assistant Attorney General Joi N. Cunningham argued for the Board.  Bax argued for herself.  Our reporter filed the transcript on June 20, 2007.
Findings of Fact


1.
Bax applied for a provisional license to practice massage therapy.


2.
The Board denied Bax’s application.  


3.
On March 21,
 the Board sent Bax notice of its decision by certified mail, return receipt requested.  

4.
Bax received and signed for the notice on March 22.

5.
On Monday, April 23, at 2:11 p.m., we received Bax’s complaint by electronic facsimile (“fax”).  

6.
The 30th day after March 21 was Friday, April 20.  April 20 was not a legal holiday.
Conclusions of Law

Involuntary Dismissal

A motion to dismiss for lack of jurisdiction calls for an involuntary dismissal.
  The Board has submitted an affidavit and its business records as exhibits to prove the date on which it mailed Bax’s notice of denial.  Bax has not submitted an affidavit or other admissible evidence to dispute that date.  We may grant the motion for involuntary dismissal based on a preponderance of the evidence.
  

Preponderance of the evidence is that which is of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows the fact to be proved to be more probable than not.[
]

We determine the date that the Board mailed the notice of denial based on the affidavit from the executive director.  Bax submitted nothing contrary.  We decided when Bax filed her complaint by taking notice of the date and time stamp from our fax machine on Bax’s complaint.

Timeliness of Appeal

Section 324.262.1, RSMo Supp. 2006, provides that after the Board refuses to issue a license it “shall notify the applicant in writing of the reasons for the refusal and shall advise the applicant of his or her right to file a complaint with the administrative hearing commission as provided by chapter 621, RSMo.”

The Board argues that we do not have jurisdiction to hear Bax’s complaint because she did not file it within the time period set by § 621.120:
Upon refusal by any agency listed in section 621.045 to permit an applicant to be examined upon his qualifications for licensure or upon refusal of such agency to issue or renew a license of an applicant who has passed an examination for licensure or who possesses the qualifications for licensure without examination, such applicant may file, within thirty days after the delivery or mailing by certified mail of written notice of such refusal to the applicant, a complaint with the administrative hearing commission.
(Emphasis added.)  

The Board's notice advised Bax of her right to appeal by filing a complaint with us “within thirty (30) days of delivery or mailing of this letter,” words that are substantially the same as those in § 621.120.  Bax contends that she thought this meant that her 30-day period could begin upon delivery of the letter to her.  We realize that to a lay person the wording in the statute and in the letter may be misleading.  However, we are bound to apply the law.
  The Missouri Supreme Court has ruled that practically identical language in § 536.110.1
 (filing must be “within thirty days after the mailing or delivery of the notice of the agency’s final decision”) 
means that the time for appeal started with the date of mailing, not delivery.
  Because the language in § 536.110.1 is practically identical to that in § 621.120, the Court’s ruling requires us to interpret § 621.120 in the same way.  Therefore, the 30-day appeal period for filing the complaint began on March 21, the day that the Board mailed the letter. 

We determine the date that Bax filed her complaint according to § 621.205, which provides:

1.  For the purpose of determining whether documents are filed within the time allowed by law, documents transmitted to the administrative hearing commission by registered mail or certified mail shall be deemed filed with the administrative hearing commission as of the date shown on the United States post office records of such registration or certification and mailing.  If the document is sent by any method other than registered mail or certified mail, the administrative hearing commission shall deem it to be filed on the date the administrative hearing commission receives it.
(Emphasis added.)  Our Regulation 1 CSR 15-3.290 also provides:

(1) A party may file a document by—

*   *   *

(B) Electronic Facsimile Transmission (Fax).  A document filed by fax is deemed filed at the time the commission receives a fax of the document.  If a document arrives by fax after 5:00 p.m. and before 12:00 midnight or on a Saturday, Sunday or legal holiday, it is filed on the commission’s next business day, unless the commission orders otherwise[.]
(Emphasis added.)  Bax filed her complaint on April 23 because that is when we received it by fax.  April 23 was more than 30 days after March 21.  Therefore, Bax filed the complaint beyond the time allowed to appeal.

We have no jurisdiction to hear a petition filed out of time.
  Because § 621.120 makes no provision for late filing and does not recognize any exceptions for filing out of time, our only recourse is to dismiss Bax’s appeal.
  
Summary


We have no jurisdiction to rule on Bax’s complaint because she filed it beyond the 30 days allowed by § 621.120.  We grant the Board’s motion to dismiss and cancel the hearing.


SO ORDERED on June 22, 2007.



________________________________



JOHN J. KOPP   


Commissioner

	�A provisional license allows qualified applicants to practice massage therapy until the date of the next examination and thereafter until the results are known.  Section 324.265.4, RSMo Supp. 2006.  Statutory references are to RSMo 2000, unless otherwise noted.


	�Dates are in 2007.


	�Regulation 1 CSR 15-3.440(3)(B)2.A(I).


	�Regulation 1 CSR 15-3.440(3)(B)2.B.


	�State Board of Nursing v. Berry, 32 S.W.3d 638, 642 (Mo. App., W.D. 2000).


	�We take official notice of the filings in a case.  Section 536.070; Blue Ridge Bank v. State Banking Board, 509 S.W.2d 763, 767 (Mo. App., K.C.D. 1974)..


	�See Thomas v. St. Martin’s Childcare Center, 127 S.W.3d 704, 705 (Mo. App., E.D. 2004), in which the appellant complained that agency personnel had misled her about when she could file an appeal even though the agency’s letter to the appellant stated the time correctly.  The court held that a late filing deprives the agency of jurisdiction to hear the appeal “[n]o matter the reason for its delay[.]”


	�RSMo 1978.


	�R.B. Industries, Inc. v. Goldberg, 601 S.W.2d 5, 7 (Mo. banc 1980).  Apparently, the term “delivery” refers to delivery by means other than the United States Postal Service, such as when a notice is hand-delivered.


	�Community Fed. Sav. & Loan Assoc. v. Director of Revenue, 752 S.W.2d 794, 799 (Mo. banc), cert. denied, 488 U.S. 893 (1988).  


	�Thomas v. St. Martin’s Childcare Center, 127 S.W.3d at 705.
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