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)
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)

DECISION
We deny the application for attorney fees and expenses of Thomas E. Bauer because he does not meet the definition of “party” and, in the alternative, because he did not incur fees and expenses from an attorney who represented him.
Procedure

On September 15, 2008, Bauer filed an application for attorney fees and expenses (which we call a “complaint”
) relating to Bauer v. Missouri Ethics Comm’n, No. 08-0518 EC (“underlying case”).  On October 10, 2008, the Missouri Ethics Commission (“Ethics”) filed an answer.  We held a hearing on January 30, 2009.  Bauer appeared on his own behalf.  Assistant Attorney General Sarah E. Ledgerwood appeared for Ethics.  Both parties filed written arguments, the last filed on March 2, 2009.
Findings of Fact

1.
On March 13, 2008, Ethics entered Findings of Fact, Conclusions of Law, and Order in which it issued Bauer a letter of reprimand for violating § 130.011.

2.
On March 21, 2008, Bauer filed a complaint in the underlying case seeking our review of Ethics’ decision.

3.
On September 9, 2008, we issued a decision in the underlying case in which we concluded that there were no grounds to sanction Bauer.
4.
Bauer represented himself in the underlying case and in the instant proceeding.

Conclusions of Law


We have jurisdiction to hear the complaint.
  Bauer seeks an award of reasonable fees as a “prevailing party” under §§ 536.085 and 536.087.  
I.  Prevails

A litigant prevails when it “obtains a favorable order, decision, judgment, or dismissal in a civil action or agency proceeding[.]”
  Our decision in the underlying case was favorable to Bauer because he prevailed on the merits.
II.  Party
  
But not all who prevail qualify as a “party” for purposes of § 536.087.  Section 536.085(2)(a) defines a “party” as:

[a]n individual whose net worth did not exceed two million dollars at the time the civil action or agency proceeding was initiated[.]
“The statutes were designed ‘to encourage relatively impecunious private parties to challenge abusive or unreasonable government behavior by relieving such parties of the fear of incurring large litigation expenses.’  They were enacted to eliminate for the average person the financial 
disincentive to challenge unreasonable government actions.”
  Accordingly, “[a]n applicant for expenses and fees must allege and prove that his financial net worth did not, at the time the action was initiated, exceed the dollar figure . . . in § 536.085(2)(a).”


Bauer did not allege and prove his individual net worth.  Also, Bauer did not provide any argument addressing the net worth issue at the hearing or in his written brief.  


Therefore, Bauer fails to meet § 536.085(2)(a)’s definition of a “party.”  Accordingly, we deny Bauer’s complaint.

III.  Incurred Attorney Fees and Expenses

In the alternative, we find that Bauer failed to allege and prove that he incurred reasonable fees and expenses from an attorney representing him in the underlying case.  Section 536.087 provides:
1.  A party who prevails in an agency proceeding or civil action arising therefrom, brought by or against the state, shall be awarded those reasonable fees and expenses incurred by that party in the civil action or agency proceeding, unless the court or agency finds that the position of the state was substantially justified or that special circumstances make an award unjust.
*   *   *

3.  A party seeking an award of fees and other expenses shall, within thirty days of a final disposition in an agency proceeding or final judgment in a civil action, submit to the court, agency or commission which rendered the final disposition or judgment an application which shows that the party is a prevailing party and is eligible to receive an award under this section, and the amount sought, including an itemized statement from any attorney or expert witness representing or appearing in behalf of the party stating the actual time expended and the rate at which fees and other expenses are computed.
(Emphasis added.) 


The statute does not define “incurred,” so we look to the common and ordinary meaning of the word in the dictionary:  “to become liable or subject to[.]”


Section 536.085 defines “reasonable fees and expenses” as:
(4) “Reasonable fees and expenses” includes the reasonable expenses of expert witnesses, the reasonable cost of any study, analysis, engineering report, test, or project which is found by the court or agency to be necessary for the preparation of the party's case, and reasonable attorney or agent fees.  The amount of fees awarded as reasonable fees and expenses shall be based upon prevailing market rates for the kind and quality of the services furnished, except that no expert witness shall be compensated at a rate in excess of the highest rate of compensation for expert witnesses paid by the state in the type of civil action or agency proceeding, and attorney fees shall not be awarded in excess of seventy-five dollars per hour unless the court determines that a special factor, such as the limited availability of qualified attorneys for the proceedings involved, justifies a higher fee[.]
(Emphasis added.)  Bauer is a licensed attorney who represented himself before Ethics and before us in the underlying and instant cases.  His request for attorney fees and expenses and his evidence at our hearing fails to include any fees or expenses that he “incurred,” or became liable for, to “any attorney . . . representing or appearing in behalf of [him].”
  We find the statutory language clear and unambiguous, thus needing no interpretation or construction.  


The only attorney fees and expenses for which Bauer requests reimbursement are those that he attributes to the hours he expended on his own behalf and likewise for the expenses.  Therefore, we conclude that Bauer has failed to prove that he incurred any reasonable fees and expenses.


While § 536.087.1 and .3 are unambiguous on this point, we find supportive a holding of the United States Supreme Court that to grant a pro se attorney his fees would be detrimental to the purpose of attorney fee statutes.  Sections 536.085 and 536.087 were modeled on the federal 
Equal Access to Justice Act, 18 USC § 2412,
 which, in turn, is the counterpart to the attorney fees statute for successful civil rights plaintiffs at 42 USC § 1988.
  In Kay v. Ehrler,
 the United States Supreme Court held that a licensed attorney who represented himself successfully as a plaintiff in a civil rights case is not entitled to an award of attorney fees and expenses under 42 USC § 1988.  Section 1988(b) provides:

In any action or proceeding to enforce a provision of [statutory citations omitted], the court, in its discretion, may allow the prevailing party, other than the United States, a reasonable attorney's fee as part of the costs[.]

The Court in Kay v. Ehrler held:
We do not think either the text of the statute or its legislative history provides a clear answer.  On the one hand, petitioner is an “attorney,” and has obviously handled his professional responsibilities in this case in a competent manner.  On the other hand, the word “attorney” assumes an agency relationship, and it seems likely that Congress contemplated an attorney-client relationship as the predicate for an award under § 1988.  Although this section was no doubt intended to encourage litigation protecting civil rights, it is also true that its more specific purpose was to enable potential plaintiffs to obtain the assistance of competent counsel in vindicating their rights. 
 In the end, we agree with the Court of Appeals that the overriding statutory concern is the interest in obtaining independent counsel for victims of civil rights violations.  We do not, however, rely primarily on the desirability of filtering out meritless claims. Rather, we think Congress was interested in ensuring the effective prosecution of meritorious claims.

Even a skilled lawyer who represents himself is at a disadvantage in contested litigation.  Ethical considerations may make it inappropriate for him to appear as a witness.  He is deprived of the judgment of an independent third party in framing the theory of the case, evaluating alternative methods of presenting the evidence, 
cross-examining hostile witnesses, formulating legal arguments, and in making sure that reason, rather than emotion, dictates the proper tactical response to unforeseen developments in the courtroom.  The adage that “a lawyer who represents himself has a fool for a client” is the product of years of experience by seasoned litigators.
A rule that authorizes awards of counsel fees to pro se litigants-even if limited to those who are members of the bar-would create a disincentive to employ counsel whenever such a plaintiff considered himself competent to litigate on his own behalf.  The statutory policy of furthering the successful prosecution of meritorious claims is better served by a rule that creates an incentive to retain counsel in every such case.[
]

Lower federal courts have relied upon Kay v. Ehrler in cases brought pursuant to 18 USC § 2412 because of its similarity in purpose to 42 USC § 1988.
  Accordingly, we find that the Court’s rationale is a good explanation, also, of the reason our legislature limited the grant of attorney fees and expenses to a litigant who has incurred such from an attorney representing him or her.

We deny Bauer’s complaint because he has not alleged or proven that he incurred fees or expenses from an attorney who represented him.  

IV.  Substantial Justification

We do not reach the issue of whether Ethics was substantially justified in its position in the underlying case because Bauer has not met either of the threshold requirements of proving that he is a “party” or that he incurred fees or expenses from an attorney who represented him.
Summary

Bauer does not qualify for attorney fees and expenses in the underlying case.


SO ORDERED on May 5, 2009.


________________________________



JOHN J. KOPP       


Commissioner
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