Before the

Administrative Hearing Commission

State of Missouri

JASON AND JENNIFER BAUER,
)



)



Petitioners,
)




)


vs.

)

No. 04-1182 RV




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION 


Jason and Jennifer Bauer (the Bauers) are entitled to a refund of a $25 title penalty that was erroneously paid, plus interest.  

Procedure


The Bauers filed a complaint on August 31, 2004, challenging the Director of Revenue’s final decision denying their claim for refund of the title penalty.  The Director filed an answer on September 30, 2004.  


This Commission convened a hearing on the complaint on February 3, 2005. Jennifer Bauer represented herself.  Senior Counsel Ronald C. Clements represented the Director.


The court reporter filed the transcript on February 3, 2005.  

Findings of Fact

1. On April 26, 2004, the Bauers purchased a 2004 Chevrolet Trailblazer.  

2. After the purchase, the Bauers had trouble getting the paperwork from the dealer.  

3. Jennifer checked the Director’s Web site but found it unclear as to when she had to title the vehicle in order to avoid paying a title penalty.  Jennifer called the Department of Revenue, and an employee there told her that the last day she had to pay sales tax and title the vehicle without penalty was May 27, 2004.

4. Jennifer went to the Director’s license office on May 27, 2004 and paid state and local sales tax on the vehicle purchase.  Jennifer was distracted at the time and assumed that she would not be charged a title penalty.  Jennifer paid a total of $1,357.62, which included:  
License fee   $48
Title penalty $25
Title quick fee $8.50
State tax  $856.96
Local tax  $405.66
Processing or agent fee  $13

5. After she left the office, Jennifer noticed that she was charged a title penalty of $25.  She called the Department of Revenue and spoke with someone who told her that the previous employee with whom Jennifer had spoken must have read the chart wrong.  Jennifer was transferred to another Department employee, who told her she would have to submit an application for a refund.  

6. The Bauers submitted a refund claim to the Director for $753.33 ($728.33 + $25).  The Bauers checked the box for a replacement vehicle refund claim.  The Bauers also checked 

the box stating:  “For all other requests for refunds, please submit a detailed explanation and a clear copy of the receipt reflecting the overcharge.”  In that blank, they stated:  

We were incorrectly charged the $25 title penalty.  First, I looked up how the title penalty is assessed on the DOR web site and it is unclear.  It only states that it [sic] assessed for each 30 day period.  I called DOR prior to titling the vehicle and asked when was the last day I can title without a penalty?  I was told that could [sic] pay on May 27 and still not be penalized.  I didn’t notice the $25 charge until I was home that day.  I immediately called DOR.  I was told that I was misinformed on the last day and that the chart was read incorrectly by the DOR employee.  I do realize mistakes are made, but I don’t think that we should be penalized.  Please remit the $25 with our refund.  


7.  The Director issued a refund to the Bauers for $728.33, which did not include the title penalty.  On August 3, 2004, the Director issued a final decision denying the refund for the title penalty.  On the section of the refund application stating “Analysis of denial,” an employee of the Director wrote:  “Title penalty was due.  Therefore refund denied.”  

Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.  Section 621.050.1.
  The Bauers have the burden to prove that they are entitled to a refund.  Sections 136.300.1 and 621.050.2. Our duty in a tax case is not merely to review the Director's decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer's lawful tax liability for the period or transaction at issue.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  We may do whatever the law permits the Director to do.  State Bd. of Regis'n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., W.D. 1974).


This Commission must determine the credibility of the witnesses. Smart v. Chrysler Motors Corp., 851 S.W.2d 62, 64 (Mo. App., E.D. 1993).  We find Jennifer’s testimony credible, 

and we have made findings of fact accordingly.  

Section 301.190.5, RSMo Supp. 2003, provides:  

. . . If application for the certificate [of title] is not made within thirty days after the vehicle is acquired by the applicant, a delinquency penalty fee of twenty-five dollars for the first thirty days of delinquency and twenty-five dollars for each thirty days of delinquency thereafter, not to exceed a total of one hundred dollars before November 1, 2003, and not to exceed a total of two hundred dollars on or after November 1, 2003, shall be imposed, but such penalty may be waived by the director for a good cause shown. . . .  

The Bauers purchased the vehicle on April 26, 2004.  The thirtieth day after April 26, 2004, was May 26, 2004.   


The penalty is “twenty-five dollars for the first thirty days of delinquency and twenty-five dollars for each thirty days of delinquency thereafter.” The statute is not entirely clear as to whether the penalty is $25 for any delinquency within the first 30 days after the deadline, or whether the penalty only applies when a delinquency is at least 30 days after the deadline.  Therefore, Jennifer’s confusion over the instructions on the Director’s Web site is completely understandable.  Further, the statute allows the penalty to be waived “for a good cause shown.”  The discretion given to the Director by the statute is now ours, because we remake the Director’s decision.  J.C. Nichols Co., 796 S.W.2d at 20-21; Finch, 514 S.W.2d at 614. The Bauers had good cause for waiver of the penalty because they received erroneous advice from the Department’s employee that they had until May 27 to title the vehicle without penalty, and the statute is unclear as to whether a penalty even applies for a delinquency of only one day.
 


Section 144.190.2, RSMo Supp. 2003, provides:  

If any tax, penalty or interest has been paid more than once, or has been erroneously or illegally collected, or has been erroneously or illegally computed, such sum shall be credited on any taxes then due from the person legally obligated to remit the tax pursuant to sections 144.010 to 144.525, and the balance, with interest as determined by section 32.065, RSMo, shall be refunded to the person legally obligated to remit the tax[.]

(Emphasis added).  The penalty should be waived for good cause shown.  Therefore, the penalty was erroneously or illegally collected, and the Bauers are entitled to a refund.  Dyno Nobel, Inc. v. Director of Revenue, 75 S.W.3d 240, 242-43 (Mo. banc 2002). 


The Bauers are entitled to a refund of the $25 title penalty, plus interest.      

Summary


The Bauers are entitled to a refund of the $25 title penalty, plus interest.      


SO ORDERED on February 4, 2005.



________________________________



JUNE STRIEGEL DOUGHTY 



Commissioner

� We take official notice of the fact that May 27, 2004, was a Thursday. 


� All statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.  


� Ambiguity in a penal statute will be construed against the government or party seeking to exact statutory penalties and in favor of persons on whom such penalties are sought to be imposed.   J.S. v. Beaird, 28 S.W.3d 875, 877 (Mo. banc 2000); see also American Healthcare v. Director of Revenue, 984 S.W.2d 496, 498 (Mo. banc 1999)(where a statute imposes a tax and contains an ambiguity, the statute will normally be construed more favorably to the taxpayer and against the state).  Arguably, the statute should not be construed to impose a penalty in this case because the title application was not delinquent for at least 30 days.  
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