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)
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)




)
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)

DECISION
Bauer is liable for a late filing fee of $1,000 for the untimely filing of a campaign finance disclosure report (report).
Procedure


On January 15, 2002, Brian Bauer filed a complaint appealing fees of $1,000 and $2,300 assessed by the Missouri Ethics Commission (Ethics) for the late filing of two reports.
  On May 3, 2002, we dismissed the appeal as to the $2,300 late fee as untimely.

On February 10, 2003, we convened a hearing on the appeal of the $1,000 late fee.  Bauer presented his case.  Assistant Attorney General Jane A. Rackers represented Ethics.  The last written brief was due on April 7, 2003.  

Findings of Fact


1.  Bauer was a candidate for state representative in the August 8, 2000, primary election.
2.  Bauer formed a candidate committee by filing a statement of committee organization with Ethics on May 4, 2000.  

3.  Ethics received no report from Bauer by July 31, 2000, for the period closing on the 12th day before the election.  On August 29, 2000, Ethics received the report.  It did not bear a postmark of July 30, 2000, or earlier.

4.  By letter dated September 21, 2001, Ethics assessed Bauer a late filing fee of $1,000. The assessment stated that Bauer had a right to appeal as follows:

If you wish to appeal this late fee, Section 105.963.7, RSMo., allows the [Ethics] Commission to forgive the assessment of a late filing fee upon a showing of good cause.  The candidate, treasurer or deputy treasurer may file such an appeal with the Missouri Ethics Commission within 10 days of receiving notice of the late filing fee.  Your appeal must be in writing. . . . 

In addition, you may file a complaint against the Missouri Ethics Commission with the Administrative Hearing Commission (AHC), within 14 days of receiving notice of this late filing fee or you may seek review of the late fee through the Circuit Court of Cole County. . . . 

(Emphasis added.)


5.  By letter dated November 1, 2001, Ethics reminded Bauer that the late fee was not paid. 


6.  In January of 2002, Bauer received Ethics’ letters pertaining to the late fees.


7.  By letter filed on January 15, 2002, Bauer appealed the assessment to this Commission.  The letter was sent to this Commission and was addressed to this Commission’s address.  That appeal did not ask for relief for “good cause.”   

Conclusions of Law


We have jurisdiction to hear the complaint.  Section 105.963.4.
  Ethics has the burden of proof.  Heidebur v. Parker, 505 S.W.2d 440, 444 (Mo. App., St.L.D. 1974).


Section 130.041.1 requires Bauer to file disclosure reports of receipts and expenditures with "the appropriate officer designated in section 130.026 at the times and for the periods prescribed in section 130.046."  The “appropriate officer” in the case of a candidate for state representative is the Ethics Commission and the election authority for the candidate’s place of residence.  Section 130.026.2(2).  Section 130.046.1(1) requires that a disclosure report be filed “[n]ot later than the eighth day before an election for the period closing on the twelfth day before the election[.]”  Bauer’s report was due not later than July 31, 2000.  


On August 29, 2000, Ethics received Bauer’s report.  A document is not filed until the proper official receives it.  Morant v. State, 783 S.W.2d 139, 140 (Mo. App., E.D. 1989).   The report did not bear a postmark of July 30, 2000, or earlier, so the postmark exception set forth at § 130.046.8 does not apply.


Section 105.963.2(1) sets the amount of the late filing fee:  

Any candidate for state or local office who fails to file a campaign disclosure report required pursuant to subdivision (1) of subsection 1 of section 130.046, RSMo, other than a report required to be filed with a local election authority as provided by section 130.026, RSMo, shall be assessed by the executive director a late filing fee of one hundred dollars for each day that the report is not filed, until the first day after the date of the election.  After such election date, the amount of such late filing fee shall accrue at the rate of ten dollars per day that such report remains unfiled, except as provided in subdivision (2) of this subsection. 

(Emphasis added.)  The report was received by Ethics 28 days after the due date.  The late filing fee is $100 per day for the first 8 days and $10 per day for each of the last 20 days that it was late.  


Bauer argues that the late fee should be $800 instead of $1,000 because Ethics failed to serve him a certified letter pursuant to § 105.963.2(2), which provides:

The executive director shall mail a notice, by certified mail or other means to give actual notice, to any candidate and candidate committee treasurer and deputy treasurer who fails to file the report described in subdivision (1) of this subsection informing such person of such failure and the fees provided by this section.  

(Emphasis added.)  Ethics mailed its notices on September 21 and November 1, 2001, apparently by regular mail.
  Such mailings were “other means” under the statute to provide actual notice to Bauer.  Whether Ethics uses certified mail or some other means to give actual notice is not for this Commission to decide.  We have no power to superintend another agency’s procedures.  Missouri Health Facilities Review Comm. v. Administrative Hearing Comm’n, 700 S.W.2d 445, 450 (Mo. banc 1985).

Bauer argues that the fee should be reduced because Ethics waited until a large late fee accrued until it notified him that it had not received the report.  Section 105.963.2(2) does not set a deadline for Ethics to provide the notice.  If Ethics had provided the notice at the time of the election, perhaps Bauer could have quickly filed his report and avoided about $200 in late fees.  We agree with Bauer that any such delay on the part of Ethics is regrettable, and we hope that Ethics will issue notices as quickly as possible.  Although we sympathize with Bauer, the statute does not provide an exception to the late fee as he requests.  This Commission is an executive-

branch agency, and we have no power to apply equitable principles, including laches.  Soars v. Soars-Lovelace, Inc., 142 S.W.2d 866, 871 (Mo. 1940).

At the hearing and in a response to a motion for summary determination filed by Ethics, Bauer raised the issue of whether the late fee should be reduced for good cause.  We asked the parties to submit briefs on three issues:

1)
whether this Commission has original jurisdiction over good cause appeals;

2)
whether this commission has appellate jurisdiction over Ethics’ determinations of 


good cause appeals; and 

3)
if either is answered in the affirmative, whether Bauer timely filed a good cause 


appeal.

Ethics submitted a brief; Bauer did not.

Section 105.963.7 provides:  


If any candidate fails to file a campaign disclosure report in a timely manner and that candidate is assessed a late filing fee, the candidate, candidate committee treasurer or assistant treasurer may file an appeal of the assessment of the late filing fee with the  commission.  The  commission may forgive the assessment of the late filing fee upon a showing of good cause.  Such appeal shall be filed within ten days of the receipt of notice of the assessment of the late filing fee.

(Emphasis added.)  “Commission” is defined at § 105.450:

As used in sections . . . 105.955 to 105.963, unless the context clearly requires otherwise, the following terms mean:


(4) “Commission”, the Missouri ethics commission established in section 105.955.

The context of § 105.963.7 does not clearly indicate that “commission” means the Administrative Hearing Commission rather than the Ethics Commission.  Thus, that statute does not provide this Commission with original jurisdiction over Ethics’ determinations of good cause.


Furthermore, § 105.963.7 contains no mention of appeals from Ethics’ good cause determinations.  Therefore, appeals should be to circuit court under the procedures set forth in Chapter 536.  We have only such jurisdiction as the statutes give us.  Greene County Nursing & Care Center v. Department of Social Services, 807 S.W.2d 117, 119 (Mo. App., W.D. 1991).  We find that we do not have original or appellate jurisdiction over good cause appeals.
  

Summary


We conclude that Bauer is liable for a late filing fee of $1,000.  


SO ORDERED on April 28, 2003.




________________________________




KAREN A. WINN








Commissioner

�The assessment of the $1,000 late fee pertained to the report due 8 days before the primary.  The assessment of the $2,300 late fee was for the report due 30 days after the general election.


�Statutory references are to the 2000 Revised Statutes of Missouri.


�Respondent’s Exhibit C, a copy of the notice dated September 21, 2001, shows a certified article number, but does not contain a certified mail receipt. 


�We note that even if we had jurisdiction over good cause determinations, there is no evidence that Bauer filed an appeal with Ethics within the 10-day period prescribed under § 105.963.7. 
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