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)




)
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)

DECISION 


Blanche A. Basler (Ann) is liable for $2,189 in Missouri income tax and $109.45 in  additions for 1996, and $166 in Missouri income tax and $8.30 in additions for 1999, plus accrued interest.    

Procedure


On April 13, 2002, John H. and Ann Basler filed a complaint challenging the Director of Revenue’s final decisions assessing Missouri income tax, interest, and additions for 1996 and 1999.  


This Commission convened a hearing on the complaint on March 6, 2003.  John appeared on behalf of the Baslers.  Senior Counsel Michael L. Murray represented the Director.


The matter became ready for our decision on April 22, 2003, the last date for filing a written argument.

Findings of Fact

Residency and Missouri Income

1. John is now retired from Arthur Andersen.  In 1984, John transferred from the St. Louis office to the Chattanooga, Tennessee, office, where he worked until he retired in 1994.  Upon his retirement, John established residency in Florida, where the Baslers already had a home. 

2. Ann retained her Missouri residency throughout 1996 and 1999.

3. The Baslers owned farm land in Missouri.  

1993 Loss on Missouri Farm Land
4. In 1993, the Baslers experienced losses due to flooding on the farm land they owned in Missouri.  The Baslers fully utilized the loss on their 1993 federal income tax return, and thus had no loss to carry forward to later years for federal income tax purposes.  

1996 Tax Year
5. On their 1996 federal income tax return, the Baslers reported $350,447 in federal adjusted gross income, itemized deductions of $67,812, and federal taxable income of $282,635, resulting in federal income tax of $84,206.  The Baslers claimed itemized deductions for $7,699 in real estate taxes and $39,448 in home mortgage interest and points.  

6. The Baslers filed a 1996 combined Missouri income tax return on October 15, 1997, within the extended due date for filing the return.  The Baslers reported a Missouri adjusted gross income of -$52,927 for John.  For Ann, the Baslers reported $54,519 in federal adjusted gross income, $6,057 in Missouri subtractions, and Missouri adjusted gross income of $48,462.  The $6,057 in subtractions included interest from Fidelity funds, as well as $3,137 in 

interest on treasury notes.  The return indicated that John was a nonresident and that Ann was a part-year Missouri resident.  The Baslers computed a combined Missouri adjusted gross income of -$4,465, resulting in $0 Missouri income tax. 

7. On February 10, 1998, the Director issued a notice of deficiency assessing Missouri income tax, interest, and additions for 1996.  The Baslers protested. 

8. On November 3, 1999, the Director issued a notice of adjustment for 1996 as follows:  


John
Ann
Total


Federal adjusted gross income
$295,928
$54,519
$350,447


Subtractions

$3,137
$3,137


Income percentage
85%
15%
100%


Itemized deductions


$66,688


Federal income tax


$10,000


Personal exemptions


$2,400


Taxable income

$227,989
$40,233


Tax

$13,454
$2,189


Nonresident percentage

0%
100%


Tax balance

$0
$2,189

9. On November 10, 1999, the Director issued a revised notice of deficiency for 1996.  

10. On February 2, 2000, the Director issued a final decision denying the first protest.  

11. On February 14, 2000, the Baslers sent a protest to the revised notice of deficiency.  However, because the protest had not been filed within 60 days after the notice of deficiency, the Director sent a letter on March 29, 2000, denying the protest.  

12. On April 5, 2000, the Director issued a notice of ten-day demand, stating that if the balance on the Baslers’ 1996 account was not paid within ten days, the account would be certified for collection.  

13. The Director sent further correspondence making adjustments to the Baslers’ 1996 Missouri income tax.  On May 10, 2001, the Baslers sent a letter protesting the adjustments.  

14. On March 19, 2002, the Director issued a final decision denying the May 10, 2001 protest.  The Director allowed a subtraction of $3,137 in interest on U.S. obligations.  The Director determined that the Baslers owed $2,058 in Missouri income tax and $102.90 in additions to tax, plus interest.  The Director assessed an increased amount of interest because the deficiency had not been paid after the ten-day demand letter on April 5, 2000.  

15. On April 13, 2002, the Baslers filed their appeal with this Commission. 

16. On or about June 28, 2002, the Baslers sent a copy of their 1996 Missouri income tax return to the Director’s counsel.  

17. On or about September 18, 2002, the Baslers sent an amended 1996 Missouri income tax return to the Director’s counsel, reporting that John had federal adjusted gross income of $295,928 and Missouri subtractions of $354,852, resulting in a Missouri adjusted gross income of  -$58,924.  The Missouri subtractions were designated as “non-resident income.”  For Ann, the Baslers reported federal adjusted gross income of $54,519 and Missouri subtractions of $57,098, resulting in a Missouri adjusted gross income of -$2,579.  The subtractions consisted of $3,137 in interest on U.S. obligations and $53,961 in a farm loss carryover from 1993.  The return shows all of Ann’s income as from Missouri sources.  The Baslers reported a combined Missouri adjusted gross income of -$61,503, resulting in $0 Missouri income tax.  Form MO-A shows Missouri itemized deductions of $66,688 ($67,812 in federal itemized deductions, minus $1,124 in state and local income taxes).  However, the Baslers did not claim itemized deductions on Form MO-1040 because they reported negative Missouri adjusted gross income.  

1999 Tax Year
18. On their 1999 federal income tax return, the Baslers reported $345,416 in federal adjusted gross income, itemized deductions of $74,552, and federal taxable income of $270,864, 

resulting in federal income tax of $69,708.  The Baslers claimed itemized deductions for $8,088 in real estate taxes and $32,366 in home mortgage interest and points.  

19. The Baslers filed a 1999 combined Missouri income tax return, reporting a combined Missouri adjusted gross income of -$4,279.  The Baslers determined this amount by offsetting Missouri-source adjusted gross income of $92,625 for John against Missouri adjusted gross income of $88,346 for Ann.  The result was $0 in Missouri income tax.  The return indicated that John was a nonresident and that Ann was a Missouri resident.  Form MO-A shows Missouri itemized deductions of $74,328 ($74,552 in federal itemized deductions, minus $224 in state and local income taxes).  However, the Baslers did not claim itemized deductions on Form MO-1040 because they reported negative Missouri adjusted gross income. The Baslers reported that they paid $3,000 with their extension of time to file; thus, they requested a refund of $3,000.  

20. On January 17, 2001, the Director issued a notice of adjustment for 1999, indicating $88,346 in federal adjusted gross income for Ann, $257,070 in federal adjusted gross income for John, and $74,328 in Missouri itemized deductions.  Because John was a nonresident, his Missouri income tax was $0.  The Director computed Missouri taxable income of $66,791 for Ann, resulting in Missouri income tax of $3,782.  The Director allowed credit for $3,000 paid with an extension of time to file, resulting in a tax liability of $782.  

21. On April 4, 2001, the Director issued a revised notice of adjustment for 1999, indicating $81,424 in federal adjusted gross income for Ann and $263,992 in federal adjusted gross income for John.  The Director allowed $74,354 in Missouri itemized deductions, the maximum federal income tax deduction of $10,000, and personal exemptions of $4,200, totaling $88,554 in deductions.  Because John was a nonresident, his Missouri income tax was $0.  The Director computed Missouri taxable income of $61,647 for Ann, resulting in Missouri income 

tax of $3,474.  The Director allowed credit for $3,000 paid with an extension of time to file, resulting in a tax liability of $474.    

22. On November 21, 2001, the Director issued a notice of deficiency for 1999, assessing the Baslers $474 in Missouri income tax and $23.70 in additions, plus interest.  The Baslers protested.  

23. On March 15, 2002, the Director issued a final decision for 1999, upholding the notice of deficiency.  On April 13, 2002, the Baslers appealed to this Commission.  

24. On or about June 28, 2002, the Baslers sent a copy of their 1999 Missouri income tax return to the Director’s counsel.   

25. On or about September 18, 2002, the Baslers sent an amended 1999 Missouri income tax return to the Director’s counsel, reporting that John had federal adjusted gross income of $269,820 and Missouri subtractions of $348,338, resulting in a Missouri adjusted gross income of  -$78,518.  The Missouri subtractions were designated as “non-Missouri income.” For John, the Baslers reported a farm loss of $78,022.  For Ann, the Baslers reported federal adjusted gross income of $75,596 and Missouri subtractions of $0, resulting in a Missouri adjusted gross income of $75,596.  This included a farm loss of $10,611.  The return shows all of Ann’s income as from Missouri sources.  The Baslers reported a combined Missouri adjusted gross income of -$2,922, resulting in $0 Missouri income tax.  Form MO-A shows Missouri itemized deductions of $74,328 ($74,552 in federal itemized deductions, minus $224 in state and local income taxes).  However, the Baslers did not claim itemized deductions on Form MO-1040 because they reported negative Missouri adjusted gross income. The Baslers reported that they paid $3,000 with their extension of time to file; thus, they requested a refund of $3,000.  

Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.  Section 621.050.1.
  The Baslers have the burden to prove that they are not liable for the amounts that the Director assessed.  Sections 136.300.1 and 621.050.2. We recognize that in this case there have been numerous notices, recalculations, and amended returns.  Our duty is to find the facts and to determine, by the application of existing law to those facts, the taxpayer's lawful tax liability for the period or transaction at issue.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  We may do whatever the law permits the Director to do.  State Bd. of Regis'n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., W.D. 1974).  

I.  Statute of Limitations


The Baslers argue that the 1996 tax year is closed under the statute of limitations.  Section 143.711.1 provides: 

Except as otherwise provided in this section and section 143.721, a notice of deficiency shall be mailed to the taxpayer within three years after the return was filed.  No deficiency shall be assessed or collected with respect to the year for which the return was filed unless the notice is mailed within the three-year period or the period otherwise fixed.  

The Director issued notices of deficiency within three years after the 1996 return was filed on October 15, 1997.  The Director issued a notice of deficiency on February 10, 1998, and a revised notice of deficiency on November 10, 1999.  These notices were within the three-year limitation period.  The 1996 tax year would normally be “closed” due to the Baslers’ failure to appeal the February 2, 2000, final decision, and to file a timely protest to the November 10, 1999, revised notice of deficiency.  However, as a result of further correspondence between the 

parties, the Director issued another final decision for 1996 on March 19, 2002, which the Baslers appealed to this Commission.  To the extent that this case may have been protracted, this is only to the Baslers’ benefit because their appeal rights were preserved and they were allowed the opportunity for further negotiations regarding their liability.
  

II.  Residency and Filing Status


The parties agree that John was not a resident of Missouri for 1996 and 1999, and we agree.  Although the Baslers’ 1996 Missouri income tax returns show Ann as a part-year Missouri resident, John conceded at the hearing that she was a Missouri resident during 1996 and 1999 (Tr. at 16), and we find the evidence consistent with this conclusion.
  Section 143.041 provides: 

A tax is hereby imposed for every taxable year on the income of every nonresident individual which is derived from sources within this state.  The tax shall be that amount which bears the same ratio to the tax applicable to the individual if he would have been a resident as (A) his Missouri nonresident adjusted gross income as determined under section 143.181 (Missouri adjusted gross income derived from sources within this state) bears to (B) his Missouri adjusted gross income derived from all sources.  


Although the Baslers’ methodology was incorrect in subtracting non-Missouri income as a Missouri subtraction on the amended returns sent to the Director’s counsel on September 18, 2002,  the parties agree that John did not have net income derived from sources within this state for 1996 or 1999; thus, his Missouri income tax is $0 for both years.  


However, the Baslers seek to offset a negative income for John against Ann’s Missouri income as a resident.  This is not permissible under the Missouri statutes.  Section 143.031.3 provides:  

The tax of each spouse shall be determined by the application of either section 143.021 or section 143.041 depending upon whether such spouse is a resident or nonresident.  Their Missouri combined tax shall be the sum of the tax applicable to each spouse.  

Section 143.491.1 provides:  

A combined return shall be filed by a husband and wife who file a joint federal return even though one of them has neither income nor deductions.  The tax liability of the two taxpayers shall be separate and not joint and several.  


Under these statutes, the tax liability of a husband and wife is computed separately, even though they file a combined return.
  Therefore, the offset of negative income for one spouse against the income of another is not permissible.  

III.  1996 Liability 

A.  Net Operating Loss Carryover


On the 1996 amended return that the Baslers sent to the Director’s counsel on or about September 18, 2002, the Baslers reflected a Missouri subtraction for a farm loss carryover of $53,961 for Ann.  


Section 143.111 provides that the Missouri taxable income of a Missouri resident shall be the resident’s adjusted gross income minus the Missouri standard deduction or itemized deduction, the Missouri deduction for personal exemptions, the Missouri deduction for dependency exemptions, and the deduction for federal income taxes.  Section 143.121 provides that the Missouri adjusted gross income of a resident shall be the federal adjusted gross income 

subject to certain modifications.  26 U.S.C. § 62(a) defines federal adjusted gross income as the taxpayer’s gross income minus certain deductions enumerated therein.  A loss incurred in the operation of a farm as a trade or business may be treated as a net operating loss for federal income tax purposes.  26 CFR § 1.165-6(a).  The effect of a net operating loss is determined at the federal level.  26 U.S.C. § 172; 26 CFR §§ 1.172-1 through 1.172-10. 
   The Baslers’ June 28, 2002, letter to the Director admits:  

For 1996, I claimed a farm flood loss from Missouri sources that was attributable to flood losses incurred on farms located in Perry County Missouri.  The loss of $127,300 was fully utilized on our 1993 federal return as a deduction against other business income and, therefore, there was no basis for carryforward of the business loss to later years for federal purposes.  The loss carryforward to 1996 for Missouri purposes was $53,961 as set forth in our letter to the Department of Revenue dated April 12, 2000.  


The Baslers admit that they were not entitled to a carryforward of the 1993 farm loss to the 1996 return for federal income tax purposes.  The Missouri adjusted gross income is based on the federal adjusted gross income, § 143.121, and the Missouri itemized deductions are based on the federal itemized deductions.  Section 143.141.  Because the Baslers were not entitled to claim any further net operating loss carryover on their 1996 federal income tax return, they were not entitled to any deduction for the net operating loss carryover on their 1996 Missouri income tax return.  The Baslers seek to carry over the loss solely for the purposes of the Missouri return.  However, no provision of Missouri law allows such a carryover or such a deduction for Missouri tax purposes.  Tax deductions and credits are matters of legislative grace and are available only to the extent authorized by statute. Fidelity Sec. Life Ins. v. Director of Revenue, 32 S.W.3d 527, 529 (Mo. banc 2000).


This Commission has reached the same result in other cases.  In Delany v. Director of Revenue, No. 93-01605 RV (Mo. Admin. Hearing Comm’n March 29, 1994), the taxpayers were limited partners in a Missouri limited partnership that sustained losses in 1985, 1986, and 1987, and the taxpayer took the losses on their federal returns for those years.  The partnership’s apartment complex was sold in 1988.  The taxpayers were nonresidents, and for the years 1985 through 1988, had no Missouri source income or loss other than the limited partnership.  The taxpayers did not file Missouri income tax returns for 1985 through 1988, and the Director assessed a deficiency for 1988 based on their federal adjusted gross income.  The taxpayers argued that they could apply the losses that they incurred and reported for federal tax purposes in 1985, 1986, and 1987 against their Missouri adjusted gross income for 1988.  The taxpayers agreed that they had taken the losses on their federal returns in the years that they incurred them, not in 1988, but for Missouri tax purposes they had no Missouri income in 1985, 1986, and 1987 to offset the losses.  This Commission stated that the taxpayers essentially sought a Missouri net operating loss carryover, but that no Missouri statute allowed such treatment.   


Similarly, in Seltz v. Director of Revenue, No. 94-1011 RI (Mo. Admin. Hearing Comm’n Dec. 29, 1995), aff’d, 934 S.W.2d 293 (Mo. banc 1996), the taxpayer filed a second amended 1992 Missouri income tax return attempting to claim a capital loss carryforward, even though he had claimed no capital loss carryforward on his federal return because none was available.  This Commission held that no provision of Missouri law allowed the taxpayer to carry over the loss for purposes of his Missouri tax when federal law did not allow a carryover.  


Therefore, Missouri law does not authorize a net operating loss for Missouri tax purposes when none is allowed on the federal return.  

B.  Other Deductions


The Baslers argue that the Director ignored the interest and property taxes deducted on the federal return and made no effort to determine what portion of these deductions was attributable to the Baslers’ St. Louis residence.  The Baslers argue that the Director is attempting to tax all income attributable to Missouri sources, but made no effort to allow itemized deductions attributable to Missouri source property.  In their February 27, 2003, letter, the Baslers also complain that the Director is disallowing a deduction for margin interest.  As we have already stated, Missouri itemized deductions are based on federal itemized deductions.  Section 143.141.  The Director allowed the same amount of itemized deductions ($66,688) that the Baslers reported on Form MO-A, sent to the Director’s counsel on or about September 18, 2002.  The Director did not disallow any property tax, home interest, or margin interest deductions reported on the federal return.  The Baslers have not met their burden to prove that the Director’s determination as to their deductions is incorrect.  


Throughout this proceeding, the Baslers contested the disallowance of a portion of what they claimed as exempt interest on U.S. obligations.  However, at the hearing, John stated that he conceded this issue.
  (Tr. at 21-22.)  

C.  Calculation

1.  Tax


Section 143.031 provides:  


2.  The Missouri combined taxable income on a combined return shall include all of the income and deductions of the husband and wife.  The Missouri taxable income of each spouse shall be an amount that is the same proportion of their Missouri combined taxable income as the Missouri adjusted gross income of that spouse bears to their Missouri combined adjusted gross income.  


3.  The tax of each spouse shall be determined by the application of either section 143.021 or section 143.041 depending upon whether such spouse is a resident or nonresident.  Their Missouri combined tax shall be the sum of the tax applicable to each spouse.  

Applying the statute, we conclude that Ann’s tax is $2,189, as computed on the November 3, 1999, notice of adjustment.  The Missouri adjusted gross income is as follows:  


John
Ann
Total


Federal adjusted gross income
$295,928
$54,519
$350,447


– Subtractions

$3,137
$3,137


Missouri adjusted gross income
$295,928
$51,382
$347,310

Sections 143.121.1 and 143.121.3(a).  


The authorized deductions are the Missouri itemized deductions of $66,688 (§ 143.141), federal income tax deduction of $10,000 (as limited by § 143.171.2), and personal exemptions of $2,400 (§ 143.151), totaling $79,088.  The combined taxable income is $268,222 ($347,310 - $79,088).  Because John was not a Missouri resident, and the Director agrees he had no net income from Missouri sources, his Missouri income tax is $0.  Sections 143.041 and 143.181.  Because Ann’s income was 15% of the Missouri adjusted gross income, she has 15% of the Missouri taxable income, § 143.031.2, which is $40,233.  The resulting tax is $2,189.
  Section 143.011.

2.  Additions and Interest


Section 143.751.1 imposes a 5 percent addition to tax if any part of a deficiency is due to negligence or intentional disregard of rules and regulations.  Negligence is “the failure to make a reasonable attempt to comply with state tax laws.”  Hiett v. Director of Revenue, 899 S.W.2d 870, 872 (Mo. banc 1995).  The Baslers’ offset of negative income for John against Ann’s 

income is not authorized by the Missouri statutes, nor is the net operating loss carryover reported on the amended return dated September 18, 2002.  Therefore, Ann is liable for a 5 percent addition to tax.  Five percent of $2,189 is $109.45.


Interest applies as a matter of law.  Section 143.731.1.  Interest is due on the additions to tax from April 5, 2000, to the present.  Section 143.731.5.

IV.  1999 Liability

A.  Tax

1.  Deductions 


As to the 1999 tax year, the Baslers again argue that the Director ignored the interest and property taxes deducted on the federal return and disallowed a deduction for margin interest.  The same reasoning applies to the 1999 tax year as to the 1996 tax year.  On the April 4, 2001, notice of adjustment, the Director allowed a slightly higher amount of itemized deductions ($74,354) than the Baslers reported on Form MO-A ($74,328).  The Baslers have not met their burden to prove that the Director disallowed any property tax, home interest, or margin interest deductions reported on the federal return, or that the Director’s determination as to their deductions is incorrect.  

2.  Calculation 


The amended return sent to the Director’s counsel on or about September 18, 2002, shows an allocation of $269,820 in federal adjusted gross income to John and $75,596 in federal adjusted gross income to Ann, a total of $345,416.  We conclude that the Baslers have met their burden of proof as to this allocation because they show an itemization of the numbers, and it is not clear how the Director’s allocation of the federal adjusted gross income, as reflected on the April 4, 2001, notice of adjustment, was derived.  Seventy-eight percent of the federal adjusted 

gross income was John’s, and 22 percent was Ann’s.  The authorized deductions are the Missouri itemized deductions of  $74,354 (§ 143.141), federal income tax deduction of $10,000 (as limited by § 143.171.2), and personal exemptions of $4,200 (§ 143.151), totaling $88,554.  The combined taxable income is $256,862 ($345,416 - $88,554).  Because John was not a Missouri resident, and the Director agrees he had no net income from Missouri sources, his Missouri income tax is $0.  Sections 143.041 and 143.181.  Because Ann’s income was 22% of the Missouri adjusted gross income, she has 22% of the Missouri taxable income, § 143.031.2, which is $56,510.  The resulting tax is $3,166.  The Director acknowledges that the Baslers made a payment of $3,000 with their extension of time to file 1999 Missouri income tax.  Therefore, a liability of $166 remained for 1999.  Interest applies as a matter of law.  Section 143.731.1.  

3.  Additions


Once again, the Baslers’ offset of negative income for John against Ann’s income is not authorized by the Missouri statutes.  Therefore, Ann is liable for the 5 percent addition to tax.  Section 143.751.1.  Five percent of $166 is $8.30.  Section 143.011.  

Summary


We conclude that Ann is liable for Missouri income tax and additions as follows, plus accrued interest:


1996
1999


Tax
$2,189.00
$166.00


Additions
$109.45

$8.30


SO ORDERED on July 14, 2003.



_______________________________



CHRISTOPHER GRAHAM



Commissioner

	�The parties do not dispute that John was not a Missouri resident and that Ann was a Missouri resident during 1996 and 1999, the periods at issue in this case. 


	�Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.  


	�The Baslers argue repeatedly that they were denied the right to an informal hearing before the Director as required by § 143.631.2.  However, this Commission hears appeals from the Director’s decisions, § 621.050.1, and we do not have the authority to superintend the operations of the Director as to whether or not she allows an informal hearing.  Missouri Health Facilities Review Committee v. Administrative Hearing Comm’n, 700 S.W.2d 445, 450 (Mo. banc 1985).  





	�Even if Ann were considered a part-year resident, the amended returns that the Baslers sent to the Director’s counsel on or about September 18, 2002, show all of her income as from Missouri sources; thus, the result is the same whether she is a resident or part-year resident.  Section 143.051.


	�As an administrative agency, we cannot question the wisdom of this arrangement.  We must apply the statutes as the legislature has enacted them.  Lynn v. Director of Revenue, 689 S.W.2d 45, 49 (Mo. banc 1985).


	�The Director’s Regulation 12 CSR 0-2.710, which sets forth how to determine the amount to enter as federal adjusted gross income on the Missouri return in the year of a net operating loss, was effective May 30, 1996, and thus was not in effect in 1993 when the farm loss was incurred.  


	�The interest from Fidelity funds could not be established as entirely from U.S. obligations.  (Tr. at 21.)  


	�The record is not clear as to why the tax calculated in the March 19, 2002, final decision was $2,058.  However, we have a duty to determine the correct amount of tax, J.C. Nichols Co., 796 S.W.2d at 20-21, and the correct amount is $2,189.  


	�Interest applies to the additions from the date of April 5, 2000, onward.
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