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STATE BOARD OF NURSING,
)



)



Petitioner,
)




)


vs.

)

No. 10-1629 BN



)

MARTHA BARTO,

)




)



Respondent.
)

DECISION

The State Board of Nursing (“the Board”) has cause to discipline Martha Barto because she verbally and emotionally abused residents under her care and was placed on an Employment Disqualification List (“EDL”).
Procedure


The Board filed a complaint on August 27, 2010, seeking this Commission’s determination that there is cause to discipline Barto.  Although we served Barto with our notice of complaint/notice of hearing and a copy of the complaint by certified mail on September 4, 2010, she failed to answer the complaint.  On December 14, 2010, the Board served a request for admissions on Barto, but Barto did not respond to the request.

This Commission convened a hearing on the complaint on March 9, 2011.  Legal Counsel Sharie Lynn Hahn represented the Board.  Though we notified Barto of the date and time of the 
hearing, neither Barto nor anyone representing her appeared.  This case became ready for our decision on April 29, 2011, which was the date the parties were required to file their written argument.  Neither party filed written argument.


The Board presented evidence at the hearing, which included the request for admissions the Board served on Barto.  Under Supreme Court Rule 59.01, the failure to answer a request for admissions establishes the matters asserted in the request, and no further proof is required.
  Such a deemed admission can establish any fact or any application of law to fact.
  That rule applies to all parties, including those acting pro se. 
  Section 536.073
 and our Regulation 1 CSR 15-3.420(1) apply that rule to this case.

Our rules also require Barto to file an answer.
  We may order, on our own motion, that the facts pled in a complaint be deemed admitted when a party fails to file an answer.
  Barto failed to answer the complaint.  Therefore, we deem the facts pled in the complaint admitted by Barto.
Findings of Fact
1. The Board first licensed Barto as a licensed practical nurse (“LPN”) on November 30, 1988.  Barto’s license remained current and active until it expired on May 31, 2010.

2. At all relevant times, Barto was employed as an LPN and as an administrator of the Valley Manor Rehabilitation Center (“Valley Manor”) in Excelsior Springs, Missouri.

3. During the period of her employment with Valley Manor, Barto developed a relationship of professional trust and confidence between herself and her employer, her co-workers, and her patients and their families.

4. E.S. was a resident of Valley Manor who suffered from depression, delirium, and morbid obesity.
5. Barto told E.S. that once she reached a weight of 600 pounds, she would be discharged because of weight limitations for the safe use of equipment.  This comment was intended to frustrate and demean E.S.  The comment did not have therapeutic value and harmed E.S.
6. In August 2006, Barto cancelled E.S.’s planned 50th birthday party.  Barto stated anyone coming to Valley Manor for the party would have to leave and be escorted off the property by police.  Ultimately, E.S.’s relatives were permitted to visit with E.S. in her room, but no food was permitted.  This conduct was not mandated by orders of E.S.’s treating physician and was intended to frustrate and demean E.S.  The conduct did not have therapeutic value and harmed E.S.
7. Barto repeatedly searched E.S.’s possessions without E.S.’s consent on the grounds that E.S. was hiding food.  This conduct was not mandated by orders of E.S.’s treating physician and was intended to frustrate and demean E.S.  The conduct did not have therapeutic value and harmed E.S.
8. D.J. was an elderly resident of Valley Manor whose only visitor had been her son.

9. Barto would not permit resident D.J.’s son to visit her because of a disturbance her son had created and a subsequent argument between Barto and D.J. about her son’s visit.  D.J.’s son was not even permitted during the holidays or when a family member had died.  Barto told D.J. she would have the police hurt her son if he visited her.  On another occasion, Barto told D.J. if her son came to the property she had people who could hurt him and hurt him bad.  Barto’s actions were committed out of anger and were emotionally harmful to D.J.
10. Barto repeatedly said emotionally hurtful things to D.J. and threatened to send her to a psychiatric facility.  During one meeting with D.J., Barto threatened D.J. by pointing a finger in her face and yelling at her.  D.J. was upset by the experience and began to cry.
11. On July 11, 2008, the Missouri Department of Health and Senior Services (“DHSS”) completed a complaint investigation of Valley Manor.  The investigation found violations of Missouri’s Omnibus Nursing Home Act.
12. As a result of the investigation, DHSS placed Barto on the EDL for a period of ten years.  The EDL is a list maintained by DHSS for persons determined to have abused or neglected a resident, patient, client, or consumer; misappropriated funds or property belonging to a resident, patient, client, or consumer; or falsified documentation verifying delivery of services to an in-home services client or consumer.  Specified health care providers cannot employ a person listed on the EDL.
13. Barto did not appeal her placement on the EDL.
Conclusions of Law

We have jurisdiction over the complaint.
  The Board has the burden of proving by a preponderance of the credible evidence that Barto committed an act for which the law allows discipline.
  “’Preponderance of the evidence’ is defined as that degree of evidence that ‘is of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows the fact to be proved to be more probable than not.’”
  The Board meets this burden by substantial evidence of probative value or by inferences reasonably drawn from the evidence.


The Board alleges there is cause to discipline Barto under § 335.066:
2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621 against any holder of any certificate of registration or authority, permit or license required by sections 335.011 to 335.096 or any person who has failed to renew or has surrendered his or her certificate of registration or authority, permit or license for any one or any combination of the following causes:

*   *   *
(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by sections 335.011 to 335.096;
*   *   *

(12) Violation of any professional trust or confidence; 
*   *   *

(15) Placement on an employee disqualification list or other related restriction or finding pertaining to employment within a health-related profession issued by any state or federal government or agency following final disposition by such state or federal government or agency[.]

Barto admitted her conduct establishes cause for discipline under all of the above subdivisions.  Nevertheless, Missouri case law instructs us to “separately and independently” determine whether the facts – undisputed, proven by a preponderance of the evidence at hearing, or mixed – constitute cause for discipline.
  Therefore, we independently assess whether the established facts based upon Barto’s deemed admissions and the additional evidence presented by the Board at the hearing authorize discipline under the law cited.

I.  Subdivision (5) – Performance of Professional Functions or Duties

The Board alleges Barto’s conduct constituted, misconduct, gross negligence, incompetency, and dishonesty in the performance of her functions or duties as an LPN.  Dishonesty is a lack of integrity or a disposition to defraud or deceive.
  Incompetency is a “state of being” showing that a professional is unable or unwilling to function properly in the profession.
  Misconduct is intentional wrongdoing
 and represents a “‘transgression, dereliction, unlawful or wrongful behavior, or impropriety that is willful in nature.’”
  Gross negligence is an act or course of conduct constituting such a gross deviation from the standard of care a reasonable professional would exercise under the circumstances that it demonstrates a conscious indifference to a professional duty.
  


Barto engaged in conduct intended to inflict emotional distress and harm on E.S. and D.J.  Barto’s conduct toward E.S. was particularly malicious because E.S. already suffered from depression.  Therefore, we find that Barto committed misconduct.  
The Board failed to present any evidence establishing Barto’s dishonesty in performing her duties.  Similarly, the Board failed to present sufficient evidence on the standard of care Barto owed E.S. and D.J. for us to conclude that she committed gross negligence.  We also do not find sufficient evidence from these incidents alone to conclude Barto was incompetent.  Therefore, we find Barto subject to discipline under § 335.066.2(5) for misconduct, but not for dishonesty, gross negligence, or incompetency.
II.  Subdivision (12) – Professional Trust or Confidence

The Board alleges Barto violated a professional trust or confidence.  Professional trust is the reliance on the special knowledge and skills professional licensure evidences.
  It may exist not only between the professional and her clients, but also between the professional and her employer and colleagues.


E.S. and D.J. relied upon Barto to provide medical care to them as her patients; instead, Barto engaged in deliberate conduct designed to inflict emotional distress upon them.  Therefore, Barto is subject to discipline under § 335.066.2(12) for violating the professional trust and confidence of E.S. and D.J.
III.  Subdivision (15) – Placement on Employment Disqualification List

The Board established Barto was placed on the EDL, and that decision became final and without appeal.  Therefore, Barto is subject to discipline under 
§ 335.066.2(15).

Summary

We find cause to discipline Barto under § 335.066.2(5), (12), and (15).

SO ORDERED on November 2, 2011.
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